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2.0 PLANNING

The Federal Acquisition Regulation (FAR) provides the following definition for “acquisition planning”:


…the process by which the efforts of all personnel responsible for an acquisition are coordinated and integrated through a comprehensive plan for fulfilling the agency need in a timely manner and at a reasonable cost. It includes developing the overall strategy for managing the acquisition.

Everyone’s heard the proverb “proper planning prevents poor performance.” And it is so in the contracts process. The ease and success of your solicitation, evaluation, award, and performance of the contract itself hinge on thoroughness and dedication during the planning stage. 

The role of the Program Manager is dominant in this stage. Participation of technical and contractual subject matter experts on the contract team is essential, but the Program Manager has the responsibility for completing and managing the majority of steps in this section, including but not limited to:

2.1 Defining Requirements
2.2 Organizational Conflict of Interest (OCI) 

2.3 Market Research
2.3.1 Contacting Industry
2.3.2 Requests for Information (RFIs)
2.3.3 Pre-solicitation Conference (Industry Day)/One-on-One Meetings
2.4 Acquisition Planning and Strategy


      2.4.1 Non-DoD Contracts


      2.4.2 Open Architecture 


2.5 Earned Value Management
2.6 Contract Planning Conference
2.6.1 GSA Schedule
2.6.1.1 Sole Source Justification for Orders under GSA FSS
2.6.2 Contract Types
2.6.2.1 Factors in Selecting Contract Types
2.6.2.2 Basic Contract Types
2.6.2.3 Other Contract Types
2.6.2.4 Agreements and Other Transactions
2.6.2.5 SeaPort-e
2.6.3 Small Business Requirements (DD 2579 Policy)
2.6.4 Foreign Disclosure Review 

2.6.5 Other Necessary Documentation
2.6.5.1 Clinger-Cohen Act Compliance
2.6.5.2 EIT Certification / Section 508 Compliance
2.6.5.3 Software Communications Architecture (SCA)
2.7 Other than Full and Open Competition
2.7.1 Justification and Approval (J&As)
2.7.2 International Agreement Memoranda (IAMs)
2.7.3 Determination and Findings (D&F)

2.8 Procurement Request Package


      2.8.1 Electronic Contracting
2.8.1.1 PD2


2.8.2 Sections B-M
2.8.2.1 Section B – Supplies and Services and Prices/Costs
2.8.2.1.1 CLINS
2.8.2.1.2 CLIN Structure
2.8.2.2 Section C – Description/Specifications/Work Statement
2.8.2.3 Section D – Packaging and Marking
2.8.2.4 Section E – Inspection and Acceptance
2.8.2.5 Section F – Deliveries or Performance
2.8.2.6 Section G – Contract Administration Data
2.8.2.7 Section H – Special Contract Requirements
2.8.2.8 Section I – Contract Clauses
2.8.2.9 Section J – List of Attachments
2.8.2.10 Section K – Rep., Certifications & Other Statements of Offeror


2.8.2.11 Section L – Instructions, Conditions, and Notice to Offerors
2.8.2.12 Section M – Evaluation Factors for Award
2.8.3 Specifications
2.8.3.1 Specification Types
2.8.3.2 Change in Specification and Scope
2.8.4 Statements of Work/Objectives
2.8.4.1 Three Types of Work Statements
2.8.4.2 Tips and Pointers 
2.8.5 Contract Data Requirements List (CDRL) (DD Form 1423)

2.8.5.1 Acquisition of Technical Data and Computer Software Rights
2.8.6 Contract Security Classification Specification (DD 254)
2.8.7 Proper Use of Award Fee Contracts and Award Fee Provisions
2.8.8 Award Fee Plan


2.9 Source Selection Plan
2.9.1 Developing the SSP
2.9.2 Access to the SSP
2.9.3 Selecting the Evaluation Methodology
2.9.4 Developing the Evaluation Criteria
2.9.5 Weighing the Evaluation Criteria
2.9.6 Incorporating Portions of the SSP into the RFP
The following SCPPM Documents are referenced in this section:  

· Acquisition of Services
· Acquisition Plan (AP)
· Proper Use of Non-DoD Contracts
· Contract Planning Conference
· Sole Source Justifications for Orders Under GSA Federal Supply Schedules Contracts
· Letter Contracts
· Award & Administration of SeaPort-e Task Orders
· Small Business Coordination Record (DD Form 2579)
· Determinations and Findings
· Justification and Approvals
· Subcontracting Plan
· Other Transactions (Prototypes)
· Electronic Contracting End to End
· Software Process Improvement Initiative (SPII) and RFP Development
2.1 Defining Requirements

Acquisitions start with the Program Office. Defining requirements is the first step in the procurement process, and it is the Program Office that identifies, defines, and details their procurement needs. When a Program Office can succinctly identify its program’s mission, accurately describe the program’s relevant history, and confidently detail anticipated scope and requirements, it is ready to embark upon a contracting journey. 

FAR Part 11 specifies that when describing agency needs, acquisition of supplies or services should be stated in terms of a) functions to be performed, b) performance required, or c) essential physical characteristics.  
If your requirement is a product (supplies), you should have all possible information relating to that product, an explanation of its desired functionality, and data regarding the end user’s need. These will all facilitate working towards a viable implementation or installation schedule. 

If your requirement is a service, you should be able to specify the required support, estimate the duration of need, and outline desired results. These will facilitate obtaining the best possible services and maximizing the outcome. Current DoD policy, implementing public law, specifies that performance-based service acquisition (PBSA) is the preferred method for obtaining services. (See the DoD Acquisition, Technology, and Logistics Memo regarding PBSA, dated August 13, 2003.) Guidelines for implementing PBSA can be found at AT&L Knowledge Sharing System website, http://deskbook.dau.mil/jsp/default.jsp.  

Knowing your requirements is important, but being able to easily and accurately convey them to members of your contract team is crucial. Creating a requirements document helps ensure your ability to do this. Such a document can act as a formal agreement among end users to ensure a) that their requirements are correctly documented and b) that you, the Program Office, can easily defend the validity of your requirements. 

Note that defining your requirements and creating a formal requirements document can be two different things. Formal documentation is not a policy requirement of SPAWAR 02; however, specific requirements documentation is required by the Department of Defense Acquisition policy. Formerly called an ORD (Operational Requirements Document), the documentation mandatory as of 24 December 2003 for all ACAT (acquisition category) programs is now called the “New Capabilities Process,” which is broken into three documents: 

1. Initial Capabilities Document (ICD)

2. Capability Development Document (CDD)

3. Capability Production Document (CPD)

The Acquisition Program Structure Guide (APSG) provides all the information you need to know in this area. (To access the APSG go to https://c4isr.spawar.navy.mil/aso/. A username and password are required to enter this site.)

2.2 Organizational Conflicts of Interest (OCI)

As indicated in FAR 2.101, an organizational conflict of interest (OCI) means that because of other activities or relationships with other persons, a person is unable or potentially unable to render impartial assistance or advice to the Government, or the person’s objectivity in performing the contract work is or might be otherwise impaired, or a person has an unfair competitive advantage.
OCIs are becoming more and more common as the Government moves towards the contracting of services that were traditionally done by Government employees and as the defense industry merges and consolidates. OCIs may arise due to the following reasons:

· Biased Ground Rules – A firm has in some sense set the ground rules for the competition for another Government contract by, e.g., writing the SOW or the specification such that it could skew the competition in favor of itself.  
· Unequal Access to Information – A firm has access to nonpublic information as part of its performance of a government contract and where that information may provide the firm an unfair competitive advantage in a later competition for a Government contract.  

· Impaired Objectivity – A firm’s work under one Government contract could entail its evaluating itself or a related entity, either through an assessment of performance under another contract or an evaluation of proposals.

If the Contracting Officer/PM discovers that a potential conflict exists, the PM/Program Office will assist the Contracting Officer in an investigation to identify all actual and potential OCIs.  Once an OCI has been determined to exist, the Contracting Officer will provide a written analysis, which includes the following:

· The course of action for avoiding, neutralizing, or mitigating the conflict.

· A draft solicitation provision.

· A proposed contract clause.

· A request for a mitigation plan from the potential Offeror/Contractor(s).

All offerors should be required to accept the proposed contract clause as a part of their proposal and either affirmatively state that they have no OCI issues or submit a mitigation plan.  The Contracting Officer, with assistance from the PM/Program Office and advice of Counsel, must evaluate the OCI issue for each offeror and determine:  (1) whether that offeror has an OCI issue and, if so, (2) whether a mitigation plan can mitigate or neutralize the OCI for that offeror and, if so, (3) whether the submitted plan is adequate.  A mitigation plan should include, at a minimum, a Contractor-Government Non-Disclosure Agreement, and a Contractor-Employee Non-Disclosure Agreement.  
In the event that the apparent successful offer has an OCI issue, and if the Contracting Officer has determined that the offeror has submitted an adequate plan for mitigating the issue, a recommendation for approval of the mitigation plan will be submitted to the Chief of the Contracting Office. After the mitigation plan is approved, the contract may be awarded to the successful offeror.  If for some reason a conflict of interest exists that cannot be avoided or mitigated and the Contracting Officer finds that it is in the best interest of the Government to award the contract in despite of a conflict of interest, a request for waiver will be submitted to the head of the contracting activity (HCA) in accordance with FAR 9.503.  

Note: Many types of OCIs cannot be mitigated and must be eliminated. 
For more information, visit the SCPPM document Organizational Conflicts of Interest (OCI). 
2.3 Market Research

Before initiating a procurement action, the Program Office must perform due diligence in assessing what products or services already exist. The purpose of market research is to ensure that the “best value” is identified for procurement actions greater than $100,000 throughout the acquisition process, from development throughout the lifecycle of the system. The following sources from which a Program Office must satisfy its requirements are in descending order of priority:

· Supplies

· Agency inventories

· Products available from the Committee for Purchase from People who are Blind or Severely Disabled

· Wholesale supply sources

· Mandatory Federal Supply Schedules

· Optional Federal Supply Schedules

· Federal Prison Industries or commercial sources (FAR 8.002)
· Services

· Services available from the Committee for Purchase from People who are Blind or Severely Disabled

· Mandatory Federal Supply Schedules

· Optional Federal Supply Schedules

· Federal Prison Industries or commercial sources (FAR 8.002) 
Before acquiring supplies or services from commercial resources, the Program Office must conduct market research (FAR Part 10) and that market research should be an element of the Acquisition Plan. The primary reason for conducting market research is to identify potential socioeconomic opportunities. Additionally, market research will significantly impact the selection of evaluation factors, contracting and source selection methods, and amount and type of requested proposal information. The extent of market research will vary depending on such factors as urgency, estimated dollar value, complexity, and past experience. Program Offices should document the results of market research in a manner appropriate to the size and complexity of the acquisition. Check out the Turbo SpecRight! website (http://www.abm.rda.hq.navy.mil/aosfiles/tools/specright/) for detailed information and current tools to assist you in this process.

Market research should accomplish the following objectives:


· Identify products and technologies, particularly to determine if a commercial item can meet the Government’s requirements.

· Identify the size and status of potential vendors.

· Assess the competitiveness of the market.

· Identify commercial practices.

The following are examples of well-established market research techniques:

· Contacting industry and Government experts. [See CMPG 2.3.1]

· Attending trade shows, symposia, and conferences.

· Reviewing the market research of others. This technique can be applied by contacting other contracting offices to obtain bidders lists and market research reports pertaining to similar acquisitions.

· Publishing requests for information (RFIs). [See CMPG 2.3.2]

· Accessing Internet databases via search engines keyed to unique terms associated with the subject matter of the source selection. Several useful engines can be accessed at: http://www.acq-ref.navy.mil/tools/marketresearch/index.html.

· Reviewing catalogs and trade journals for advertisements, articles on new technology, and benchmark tests. 

· Conducting presolicitation conferences that can provide valuable input into the agency’s draft solicitation. [See CMPG 2.3.3]      

2.3.1 Contacting Industry 

The Government is encouraged to exchange information with industry prior to issuing a solicitation. FAR 15.201(b) explains: 

The purpose of exchanging information is to improve the understanding of Government requirements and industry capabilities, thereby allowing potential offerors to judge whether or how they can satisfy the Government's requirements, and enhancing the Government's ability to obtain quality supplies and services . . . at reasonable prices, and increase efficiency in proposal preparation, proposal evaluation, negotiation, and contract award.

However, Program Offices must ensure that they have provided equivalent information to all potential offerors to preclude restricting competition, thus enhancing the Government’s ability to obtain quality supplies and services.  FAR 15.201(f) clarifies this point: 

General information about agency mission needs and future requirements may be disclosed at any time. After release of the solicitation, the contracting officer must be the focal point of any exchange with potential offerors. When specific information about a proposed acquisition that would be necessary for the preparation of proposals is disclosed to one or more potential offerors, that information must be made available to the public as soon as practicable, but no later than the next general release of information, in order to avoid creating an unfair competitive advantage. Information provided to a potential offeror in response to its request must not be disclosed if doing so would reveal the potential offeror's confidential business strategy and is protected under FAR 3.104 or FAR 24.2. When conducting a presolicitation or pre-proposal conference, materials distributed at the conference should be made available to all potential offerors, upon request. 

2.3.2 Request for Information (RFI)

One of the ways the Government conducts market research is to issue a Request for Information (RFI). An RFI requests responses from industry (in the form of white papers) solely for information and planning purposes. An RFI does not constitute a Request for Proposal (RFP) or a promise to issue an RFP in the future, and an RFI does not commit the Government to contract for any supply or service. White papers are not returned to the respondent.

As stated by FAR 15.201(e):

RFIs may be used when the Government does not presently intend to award a contract, but wants to obtain price, delivery, other market information, or capabilities for planning purposes. Responses to these notices are not offers and cannot be accepted by the Government to form a binding contract. 

Upon issuing an RFI, the Contracting Officer must notify the public by posting an announcement on SPAWAR E-Commerce (https://e-commerce.spawar.navy.mil), which automatically uploads a notification on the Federal Business Opportunities (FEDBIZOPPS) website, as well. 

Although there is no required format for RFIs, please see the CMPG Templates matrix for a sample template. 

2.3.3 Pre-solicitation Conference (Industry Day)/One-on-One Meetings

A pre-solicitation conference, also known as Industry Day, and One-on-One meetings can provide the contract team the opportunity to gain valuable input from industry to refine the agency’s (draft) solicitations. This is a chance for you to bring together potential offerors into a single forum in which you can a) clarify the Government’s requirements and b) gather feedback from attendees. Feedback can either be questions or suggestions on contractual or technical issues that help you prepare a more solid solicitation, or questions or suggestions that might reveal current industry capability to satisfy your requirements.

With the exception of questions received from potential offerors that contain trade secrets, to ensure a level competitive playing field, all questions and answers from Industry Day, whether presented openly in a group discussion or anonymously in written format, must be posted, without attribution, to the SPAWAR E-Commerce website.  If a question posed by a potential offeror contains trade secrets, the Contracting Officer shall request that the potential offeror resubmit its question in a form that does not contain such trade secrets so that the question and the answer may be posted to the SPAWAR E-Commerce website.  If the potential offeror declines to redact such trade secrets from its question, neither the question nor the answer may be posted to the SPAWAR E-Commerce website. 

Typical pre-solicitation conference agenda items may include the following:

· Program history and overview.

· System or requirement description.

· IPT organization.

· Special requirements, such as security.

· Documentation updates.

· Schedule.

· Contact information.

Although the Program Office is responsible for conducting Industry Day, it is imperative that Program Offices work closely with the PCO and legal counsel before, during, and after such an event. A pre-solicitation conference cannot occur without the presence of a representative from both SPAWAR 02 and Legal.

One-on-One Meetings 

A variation on, or addition to, the pre-solicitation conference is the Government-to-contractor one-on-one meeting. As suggested above, such meetings (which typically are scheduled for less than two hours) may occur in place of a public forum, or they may occur along with the public forum. One-on-one meetings can provide an effective environment for data exchange because they allow for privacy and likely more candid communication from potential offerors. The same rules, however, apply to one-on-one meetings as to pre-solicitation conferences.  With the exception of questions received from potential offerors that contain trade secrets, all questions and answers from the meeting must be posted, without attribution, to the SPAWAR E-Commerce website.  It is also important to remember that any information you provide to one potential offeror must be shared with other contractors; therefore, it is critical that you keep accurate notes of all issues discussed.

2.4 Acquisition Planning and Strategy 
Acquisition Planning

Acquisition planning is mandated by FAR Part 7 and DoD 5000 Series. The principal purpose of acquisition planning is to ensure that the Government meets its needs in the most effective, economical, and timely manner. Written acquisition plans (APs) achieve these objectives by focusing on competition and the acquisition of commercial items or non-developmental items.  

The following elements of a typical AP are specified in FAR 7.105: 

1. Acquisition Background and Objectives

· Statement of need

· Applicable conditions

· Cost

· Capability or performance characteristics

· Delivery or performance-period requirements

· Trade-offs (among cost, schedule, etc.)

· Risks

· Acquisition streamlining

2. Plan of Action

· Sources

· Competition

· Source selection procedures

· Contracting considerations

· Budgeting and funding

· Product descriptions

· Priorities, allocations, and allotments

· Contractor vs. Government performance (OMB Circular A-76)

· Management information requirements

· Make or buy

· Test and evaluation

· Logistics considerations

· Government-furnished property

· Government-furnished information

· Environmental and energy conservation considerations

· Security considerations

· Milestones for the acquisition cycle

· Identification of participants in acquisition plan preparation

· Other considerations, such as standardization

The SCPPM policy document Acquisition Plan explains responsibilities, procedures, and the approval process relative to acquisition planning. The documents in the Acquisition Plan Toolbox – including a sample AP brief sheet and AP route sheet – offer further assistance and guidance. 

Acquisition Strategy

Although not required by SPAWAR 02, an Acquisition Strategy is mandated by the DoD 5000 Series, and therefore for ACAT I, IA, II, III, and IV programs. The APSG provides comprehensive guidance on this topic. (To access the APSG go to https://c4isr.spawar.navy.mil/aso/. A username and password are required to enter this site.)

In addition, SPAWAR 02 has established an acquisition management process for services acquisitions that do not fall under the DoD 5000 series guidance. Visit the SCPPM policy document Acquisition of Services to learn more about this process. 
2.4.1 Use of Non-DoD Contracts

In developing your Acquisition Strategy, the Program Office must determine whether to use a DoD or Non-DoD contract for procuring your supplies or services.  Non-DoD contracts can be an effective means of supporting a DoD mission, but for procurements greater than the simplified acquisition threshold, they should be used only when determined preferable to DoD contracts. This determination can be made by considering a variety of important factors:  

· Does use of this contract satisfy customer requirements, meet program schedule, prove cost effective, and consider contract administration?

· Are the tasks to be accomplished or supplies to be procured within the scope of this contract?

· Will the funding be used in accordance with appropriation limitations?

· Will unique terms, conditions, and requirements be provided to the assisting agencies for incorporation into the contract to comply with all applicable DoD-unique statutes, regulations, directives and other requirements?  

· Have data been collected on the use of assisted acquisitions for analysis?

Non-DoD contracts may not be used to avoid funding limitations or as a band-aid for poor acquisition planning. 

For more information (including USD (AT&L),  ASN(RDA), and SPAWAR policy memos) on the proper use of Non-DoD contracts, visit the SCPPM document Proper Use of Non DoD Contracts.

2.4.2 Open Architecture

 The Modular Open Systems Approach (MOSA) developed by DOD’s Open Systems Joint Task Force (OSJTF) is both a business and technical strategy for developing a new system or modernizing an existing one. It is a means to assess and implement widely supported commercial interface standards in developing systems using modular design concepts. 

Open Architecture (OA) is the Navy’s strategy for acquiring and maintaining National Security Systems through joint interoperable systems that adapt and exploit open-system design principles and architectures.  Elements of the OA strategy include increasing opportunities for competition and innovation, enabling rapidly fielded and upgradeable systems, and optimizing asset reuse.  The goal of OA is to acquire at least Government Purpose Rights (GPR) to data and intellectual property.   

The Navy has adopted OA as a way to reduce the rising cost of Naval warfare systems and platforms and increase the capabilities of it’s systems.  Naval Open Architecture (NOA) allows for incorporating more commercial-off-the-shelf (COTS) technology in warfare systems and enabling reuse of software and related assets.  In addition, NOA is an enabler of FORCEnet.  OA will contribute to greater competition among system developers through the use of open standards and standard published interfaces.

NOA contract guidance is designed to assist PEOs, Program Managers, legal, and contracting officials in addressing technical and business aspects of OA in the solicitation and award of Navy contracts.  The language represents a long-term view and incorporates many of the principles of open systems mandated by the Department of Defense (DoD) Open Systems Joint Task Force (OSJTF) and the Office of the Secretary of Defense (OSD)/Networks and Information Integration (NII).

For a more detailed description of NOA and recommended language for Sections C and associated CDRLs of contracts, and Sections L and M of solicitations, please visit the Naval OA Contract Guidebook.  Program Managers are advised to use this recommended language and other appropriate technical documents after determining their relevance to the requirement of the specific acquisition being supported.

2.5 Earned Value Management

Earned value is a management technique that relates resource planning to schedules and to technical cost and schedule requirements. All work is planned, budgeted, and scheduled in time- phased “planned value” increments constituting a cost and schedule measurement baseline. 

 All funded efforts within the PEO (C4I) Total Obligation Authority (TOA) are affected by EVM.  This includes Programs of Record (POR), Abbreviated Acquisition Programs (AAPs), Pre-Acquisition Activities of planned PORs and PEO Projects.    

The following steps must be taken by the Program Managers to ensure their programs comply with the PEO (C4I) policy for Implementation of Earned Value Management dtd 06 March 2007: 

1. Adhere to DoD policy requiring implementation, in accordance with ANSI / EIA – 748-98, Earned Value Management System Standard, for all cost or incentive contracts, subcontracts, intra-government work agreements and other agreements (including efforts where the Government performs as a  prime with Echelon III activities), valued at or above $20 million (then-year dollars).  

· For those efforts that are equal to or greater than $50 million (then-year dollars), the EVM system used must be formally validated and accepted in accordance with the USD Memo, Revision to DoD Earned Value Management Policy, dtd 7 Mar 05, as well as the ANSI / EIA – 748-98, Earned Value Management System Standard. 

· If the contract value is less than $50 million (then-year dollars), formal validation of the contractor’s EVM system is not required; the contractor does still need to maintain compliance in accordance with ANSI / EIA – 748-98, Earned Value Management System Standard.  

The determination requiring EVM is based on single efforts, not on cumulative contract amounts.  Efforts should not be artificially split into separate contracts and delivery orders for the intention of not exceeding thresholds where EVM would be required.  

2. For contracts below $20 million (then-year dollars), conduct an Integrated Product Team (IPT) with SPAWAR 01-6, 02 and 05 to determine costs risks which would potentially require EVM application on the contract. 

· EVM implementation on contracts below $20 million (then-year dollars) will be a risk-based decision and a waiver request submitted for approval to the PEO (C4I) is required.  

3. A waiver must be acquired through the Milestone Decision Authority for individual contracts involving extraordinary cases for FFP, Level of Effort or T & M contracts of any dollar value.

· The waiver will require PEO (C4I) and Contracting concurrence and must be submitted in accordance with the Earned Value Implementation Request.  

· A business case analysis that incorporates supporting rationale for why a cost or fixed price incentive contract was not an appropriate contracting vehicle shall be included in the waiver request.

4. For contracts equal to or greater than $50 million (then-year dollars), applicable DFARS Clauses (252.242-7001 for solicitations and 252.242-7002 for contracts) shall be included in accordance with the DoD Earned Value Management Implementation Guide of Oct 06.

5. In accordance with the DoD Earned Value Management Implementation Guide of Oct 06, the following paragraph shall be included in the statement of work / statement of objectives (SOW / SOO) for cost or incentive efforts valued at or above $20 million, but less than $50 million (then-year dollars).  Additionally, on all contracts where PEO (C4I) or MDA has made a risked based decision to approve a waiver and implement EVM, the following paragraph shall be included in the SOW / SOO:  

· “In regard to DFARS 252-242-7001 AND 252-242-7002, the contractor is required to have an Earned Value Management System that complies with ANSI / EIA – 748; however, the government will not formally validate / accept the contractor’s management system (no compliance review).” 

6. A Memorandum of Agreement (MOA) shall be established with the cognizant Contract Administration Office for the surveillance, duties, and analysis of EVM per the Defense Acquisition Guidebook of 24 Jul 06. 

7. Support requirements must be coordinated with the SPAWAR Subject Matter Experts, SPAWAR 01-6 and the PCO in accordance with the Memorandum of Agreement between COMSPAWAR and PEO (C4I and Space) of 22 Sept 03.  

8. MIL-HDBK-881A, Work Breakdown Structure for Defense Materiel Items of 30 July 05, shall be utilized as the common DoD Work Breakdown Structure (WBS) in the Contract Performance Report (CPR) and Contract Cost Data Report (CCDR).  

· The same WBS approved by the Defense Cost and Resource Center (DCARC) must be used for both CPR and CCDR.  

· Use of Cost / Schedule Status Reports (C / SSR) has been rescinded by the USD Memo of 7 Mar 05, Revision to DoD Earned Value Management Policy and shall not be used to satisfy the EVM reporting requirement on future contract awards.   

9. SPAWAR 01-6 and SPAWAR 02 shall be included for distribution on the DD Form 1423, Contract Data Requirement List (CDRL) for CPRs and CCDRs. 

· Program Managers shall require an Integrated Master Schedule (IMS) (DID Number DID-MGMT-81650) and conduct an Integrated Baseline Review (IBR) in cases where EVM is required.

10. Conduct a Contract Planning Conference (CPC) in accordance with the PEO C4I and Space Memo, Contract Planning Policy dtd 16 Mar 07. 

· The CPC must take place prior to PEO C4I approval of contract reprogramming to address Over Target Baseline when they occur.  

· According to ASN (RDA) Memo, Acquisition Program Cost dtd 4 December 06, no contract modification that increases the total program cost shall be authorized.  

11. Hold an IPT with SPAWAR 01-6, 02 and 05 in order to provide status of execution when the work on contract is 15% completed.

12. Ensure all acquisition documents, including the Acquisition Plans, Request for Proposals and SOW / SOOs include EVM, when required.  

For more information on EVM policy, please see the PEO (C4I) policy for Implementation of Earned Value Management dtd 06 March 2007 and for additional EVM information, please see the Center of Excellence for Earned Value Management memo dtd 09 April 2007.
2.6  Contract Planning Conference

A Contract Planning Conference (CPC) is the forum in which key members of the program’s Acquisition Coordination Team discuss major issues that need to be addressed early in the procurement process.  To the extent practical, the Program Manager shall host an initial CPC no later than 12 months prior to the required contract award/extension date for supplies and services.  Depending on dollar value and complexity of the procurement, multiple CPCs may be required until the contract is awarded.  The Program Office is responsible for convening and conducting the CPC and should invite, at a minimum, the following SPAWAR and SPAWAR supported PEO and DRPM personnel: 

· Representative of the PEO (C4I) Acquisition Management Office

· Representative of the PEO (C4I) Business Financial Manager

· Representative of the PEO (C4I) Technical Director

· Representative(s) of the Program Manager

· The Procurement Contracting Officer and Contracts Specialist (SPAWAR 02) or other assigned contract agency (PCO/Negotiator)

· Representative(s) of SPAWAR 01-6 or other assigned estimator (Cost Estimation)

· Representative from SPAWAR 04 (Logistics)

· Representative from SPAWAR 05 (Chief Engineer)

· Representative of SPAWAR 00C (Legal, or other assigned counsel)

· Representative of SPAWAR 00K (Small Business, or other assigned advocate) (See CMPG 2.5.3)

· Representative of SPAWAR 08 (CIO)

· DCAA Customer Liaison Representative

· Representatives of other Acquisition disciplines as deemed necessary by the PM and/or PCO (e.g. Logistics (04H), HSI, Security, Systems Engineering, T&E)

Although the contract team is encouraged to meet frequently throughout the contracting process, the CPC is a formal meeting and is required when:

· The total cost of all contract actions for Development is estimated at $5 million or more

· The total cost of all contract actions for the acquisition of supplies is estimated at $15 million or more for all years

· The total cost of all contract actions for the acquisition of services is estimated at $32 million or more for all years 

· Additional delivery orders for supplies on existing contracts when that delivery exceeds thresholds, or

· Any other acquisition considered appropriate by the PEO (C4I)

The Program Manager shall ensure that:

· The above list of attendees are invited.  

· The proceedings of the CPC are documented through formal meeting minutes.  

· In collaboration with the PCO and legal counsel, the Source Selection Authority (SSA) shall be briefed on contract strategy and approve the CPC Baseline Agreement and Source Selection Plan prior to release of any BAA or RFP.  

· The CPC Baseline Agreement or waiver shall be included in the Procurement Request Package.  

· The CPC Baseline shall be maintained and updated as necessary until the contract is awarded.  

· Preliminary notice of the CPC will be provided five (5) business days in advance.  Non-Disclosure Agreements will be presented by the PCO at the start of the CPC.    

· Ensure PCO approved safeguards of the contract baseline are in place in accordance with FAR 3.1 and 9.5.  

· Do not distribute specifications, costs/budgets, or other source selection information to potential contract offerors, including support contractors where an Organizational Conflict of Interest may exist.  

· Ensure all CPC documents are marked as “Source Selection Sensitive” 

· Program Managers will forward a written waiver request to this policy, or parts thereof to the PEO (C4I) with recommendation from Legal, Contracts, and PEO (C4I) Acquisition Manager.  An email request outlining scope of the contract and rationale for the waiver is acceptable.  

The result of the CPC will be a signed baseline document that details and establishes such items as contract type, procurement schedule, funding requirements, and budget estimates. The remainder of this sub-section offers in-depth information into areas with which you should be familiar prior to holding/attending your CPC: contract types, small business requirements, foreign disclosure review, Clinger-Cohen Act and Section 508 compliance, and SCA Waivers. 

For more information on CPCs, as well as a CPC Baseline template and CPC Considerations, read the SCPPM policy document Contract Planning Conference. For more information on the PEO CPC policy, please see the SPAWAR PEO C4I Memorandum dated 16 March 2007.

2.6.1 GSA Schedule

Under the GSA Schedules Program (also referred to as Multiple Award Schedules and Federal Supply Schedules), DoD agencies or non-DoD agencies on behalf of the DoD enter into contracts with commercial firms to provide services and products at stated prices for given periods of time. Orders are placed directly with the Schedule contractor, and deliveries are made directly to the customer.  

The GSA Schedules Program mirrors commercial buying practices by providing customers with commercial services and products at volume discount pricing on a direct delivery basis.  The Schedules Program offers the benefits of shorter lead-times, lower administrative costs, and reduced inventories, and can be a faster way of procuring items since the evaluation process is already completed. These are some of the reasons why SPAWAR and SPAWAR supported PEOs and DRPMs use this type of procurement vehicle.  

One reason why SPAWAR and SPAWAR supported PEOs and DRPMs might not use Federal Supply Schedules is if the items are developmental and/or the Government is procuring commercial items but feels the price benefit of competing on the open market outweighs the administration time/cost of issuing a new contract.

To find out more information on the Federal Supply Schedule program, including ordering procedures and approval levels, please see FAR 8.4, FAR Part 38, the USD (AT&L) policy memo Approval Levels for Sole Source Orders under FSSs and MACs, the USD (AT&L) policy memo The Proper Use of Non-DoD Contracts, the SPAWAR policy memo Proper Use of Non-DoD Contracts, and the SCPPM document Sole Source Justifications for Orders Under Federal Supply Schedule Contracts.  For more information on the GSA and Federal Supply Schedules, please visit the GSA Website.

2.6.1.1 Sole Source Justifications for Orders under GSA Federal Supply Schedules
The policy of SPAWAR and SPAWAR supported PEOs and DRPMs is to promote competition for task and delivery orders among U.S. General Services Administration (GSA) Federal Supply Schedule (FSS) contractors based on the guidance in FAR 8.4 and DFARS 208.4.  In some instances however, SPAWAR may solicit quotations from GSA FSS on a sole source basis due to unusual and compelling urgency, exclusive licensing agreement, and industrial mobilization (see CMPG 2.7).   If this is the case, a justification must be prepared and approved prior to issuing a task or delivery order.  

The following steps must be taken when preparing a Sole Source Justification under GSA FSS:

The Contracting Officer must reference the information in FAR 6.303-2 and modify the explanation to cite that the acquisition is conducted under the authority of Section 201 of the Federal Property and Administrative Services Act of 1949 (40 U.S.C. 501). 

Once the Justification is prepared, an appropriate Sole Source Justification number must be assigned in accordance with local procedures (see SCPPM document Sole Source Justifications for Orders Under Federal Supply Schedule Contracts). 
Next, the Contracting Officer must obtain approval by the appropriate approving official (see SCPPM document Sole Source Justifications for Orders Under Federal Supply Schedule Contracts).  
For more information on Sole Source Justifications for Orders under GSA FSS, please see SCPPM document Sole Source Justifications for Orders Under Federal Supply Schedule Contracts. 

2.6.2 Contract Types

The Procuring Contracting Officer (PCO) selects the contract type for any given procurement, basing his/her decision, in part, on information provided by the Program Office. Understanding both the factors considered in contract type selection and the various flavors of contract types will help Program Offices appreciate a) the importance of providing complete and thorough documentation and b) the possibilities with which you might ultimately procure the supplies or services in you requirement.

2.6.2.1 Factors in Selecting Contract Types 

As discussed in FAR 16.104, the PCO considers many factors when selecting and negotiating contract types:

(a) Price competition. Normally, effective price competition results in realistic pricing, and a fixed-price contract is ordinarily in the Government's interest. 

(b) Price analysis. Price analysis, with or without competition, may provide a basis for selecting the contract type. The degree to which price analysis can provide a realistic pricing standard should be carefully considered. 
(c) Cost analysis. In the absence of effective price competition and if price analysis is not sufficient, the cost estimates of the offeror and the Government provide the bases for negotiating contract pricing arrangements. It is essential that the uncertainties involved in performance and their possible impact upon costs be identified and evaluated, so that a contract type that places a reasonable degree of cost responsibility upon the contractor can be negotiated. 

(d) Type and complexity of the requirement. Complex requirements, particularly those unique to the Government, usually result in greater risk assumption by the Government. This is especially true for complex research and development contracts, when performance uncertainties or the likelihood of changes makes it difficult to estimate performance costs in advance. As a requirement recurs or as quantity production begins, the cost risk should shift to the contractor, and a fixed-price contract should be considered. 

(e) Urgency of the requirement. If urgency is a primary factor, the Government may choose to assume a greater proportion of risk or it may offer incentives to ensure timely contract performance. 

(f) Period of performance or length of production run. In times of economic uncertainty, contracts extending over a relatively long period may require economic price adjustment terms. 

(g) Contractor's technical capability and financial responsibility. 

(h) Adequacy of the contractor's accounting system. Before agreeing on a contract type other than firm-fixed-price, the contracting officer shall ensure that the contractor's accounting system will permit timely development of all necessary cost data in the form required by the proposed contract type. This factor may be critical when the contract type requires price revision while performance is in progress, or when a cost-reimbursement contract is being considered and all current or past experience with the contractor has been on a fixed-price basis. 

(i) Concurrent contracts. If performance under the proposed contract involves concurrent operations under other contracts, the impact of those contracts, including their pricing arrangements, should be considered. 

(j) Extent and nature of proposed subcontracting. If the contractor proposes extensive subcontracting, a contract type reflecting the actual risks to the prime contractor should be selected. 

(k) Acquisition history. Contractor risk usually decreases as the requirement is repetitively acquired. Also, product descriptions or descriptions of services to be performed can be defined more clearly. 

The selection of a contract type will also vary according to the specific needs of the Program Office. Successful planning includes forecasting needs to ensure that the resulting procurement(s) will do the following:

· Support the acquisition mission of the Program Office in a timely manner.

· Support the financial objectives and availability of budgeted funds.

· Adhere to the appropriate laws and regulations.

· Identify acceptable risks and tradeoffs.

What are the most commonly used contract types?  CMPG 2.5.2.2 explains Fixed Price and Cost Reimbursement Contracts. To explore other contract types, including Indefinite Delivery, Time-and-Materials, and Letter Contracts, visit CMPG 2.5.2.3. And to gain an understanding of Basic Ordering Agreements and Other Transactions, visit CMPG 2.5.2.4.

2.6.2.2 Basic Contract Types

A wide selection of contract types is available to the Government to allow for flexibility in accommodating the vast variety and volume of supplies and services that the Government procures. 

Basic contract types are grouped into two broad categories: Fixed Price (FAR 16.2) and Cost Reimbursement (FAR 16.3). Within these categories, specific contract types vary according to (a) the degree and timing of the responsibility assumed by the contractor for the costs of performance and (b) the amount and nature of the profit incentive offered to the contractor for achieving or exceeding specified standards or goals. (FAR 16.4).
Fixed Price (FP) Contracts 
Explanation: The Government agrees to pay a fixed amount for a product or service. 
Use When: 

· Requirements and specifications are reasonably well defined.

· Contractors are experienced in meeting the requirement. 

General Advantages: 

· Provides maximum incentive for the contractor to control costs and perform effectively.

· Ensures that all costs and resulting profit or loss are the full responsibility and risk of the contractor. 

Disadvantages:

· Must have a reasonably definitive functional or detailed specification package.

· Proposed prices may contain pricing for unknown risks. 

· May scare off potential offerors who do not want to assume the risk of cost overruns.

· Full funding is required.

Varieties of Fixed Price Contracts:

· Firm Fixed Price (FFP) – The most common of the FP contracts.  Provides a firm fixed price that includes profit for each line item or grouping of line items.
· Fixed Price Incentive (FPI) – Contains a ceiling price, target cost, target profit, and a profit sharing formula that motivates the contractor to control costs and meet stated objectives. Use when labor or material requirements are moderately uncertain, such as in the production of a major system based on a prototype. 

· Fixed Price Award Fee (FPAF) – A firm fixed price with standards for evaluating performance and procedures for calculating a fee based on performance against the standards. A typical application would be for installation support services.
· Fixed Price Economic Price Adjustment (FP-EPA) – Provides for upward and downward revision of the stated contract price upon the occurrence of specified contingencies within the areas of established prices, actual costs of labor/material, or cost indexes of labor/material. Use when the stability of the market or labor conditions during an extended period of performance is uncertain and contingencies that would otherwise be included in the contract price can be identified and covered separately in the contract.
· Fixed Price Level of Effort (FP-LOE) – The Government agrees to pay a fixed dollar amount for a specified level of effort over a stated period of time. Suitable for investigation or study in a specific research and development area. 
· Fixed Price Award Term (FPAT) – Rewards a contractor for excellent performance by extending the term of the contract; poor performance may result in a deduction(s) to contract period.  

· Use when requirements will remain stable and extend five years or more and sufficient competition exists.

· Advantages: Can be used in combination with other contract incentives and types; potentially fosters strong long-term working relationships with contractors who demonstrate good performance. 

Cost Reimbursement (CR) Contracts

Explanation: The Government pays for allowable costs incurred, to the extent prescribed in the contract, usually with some type of profit arrangement. 

Use When: A fixed-price type contract is inappropriate due to the immaturity of the product or uncertainties in the nature of the work required. 

Advantages:
· Does not require firm Specifications.

· Can be incrementally funded.

Disadvantages:

· No real incentive for the contractor to control costs.

· Government assumes risk of cost overruns.

· Typically requires more Government oversight or involvement than fixed-price type contracts.
Varieties of Cost Contracts:

· Cost Plus Fixed Fee (CPFF) – Negotiated fee fixed at inception of contract. 

· Cost Plus Incentive Fee (CPIF) – Initial negotiated fee to be adjusted later by a formula that relates total costs to total target cost. Contractor is incentivized to control costs and meet performance objectives to realize a higher fee.

· Cost Plus Award Fee (CPAF) – Award fee amounts established at contract award and paid out at periodic intervals based on contractor meeting performance standards (to motivate contractor to achieve excellent performance). 

· Cost Plus Award Term (CPAT) – Rewards a contractor for excellent performance by extending the term of the contract; poor performance may result in a deduction(s) to contract period.  

· Use when requirements will remain stable and extend five years or more and sufficient competition exists.

· Advantages: Can be used in combination with other contract incentives and types; potentially fosters strong long-term working relationships with contractors who demonstrate good performance. 

Cost Risk and Contract Type

Cost risk varies in concert with the level of requirements definition. An assessment of this relationship between cost risk and requirements definition will help you identify the preferred contract type for your acquisition. The following figure uses the stages of a major system acquisition to demonstrate how contract type alternatives typically change as contract requirements become better defined and the work needed to complete the contract becomes more certain.
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2.6.2.3 Other Contract Types

Indefinite Delivery (FAR 16.5)

Explanation: Allows acquisition of supplies and/or services when the exact times and/or exact quantities of future deliveries are not known at the time of contract award. Indefinite-delivery indefinite-quantity (IDIQ) contracts are also known as delivery order contracts or task order contracts. Requires the contracting officer (to the maximum extent possible) to give preference to multiple awards of ID/IQ contracts under a single solicitation, meaning that all multiple awardees must be given a fair opportunity to compete for task orders after contract award unless exception exists.
Use When: 

· Delivery schedule is uncertain. 

· Quantity of supplies or services is uncertain.

· A minimum and maximum quantity can be identified. 

· A recurring need is anticipated.  

Advantages: 

· Allow the Government to procure an indefinite quantity of supplies or services (within stated limits) during a fixed period.

· Allow Government stocks to be maintained at minimum levels.

· Allows flexibility in both quantities and delivery scheduling.

· Permits ordering of supplies or services after requirements materialize.

Disadvantage:
· Program Office must have sufficient funds to obligate the minimum at time of contract award. 

Varieties of Indefinite Delivery Contracts:
· Definite-Quantity – (FAR 16.502) – Provides for delivery of a definite quantity of specific supplies or services for a fixed period, with deliveries or performance to be scheduled at designated locations upon order. Use when it can be determined in advance that a definite quantity of supplies or services will be required during the contract period and the supplies or services are regularly available or will be available after a short lead time.

· Indefinite Quantity – (FAR 16.504) –Provide for delivery of an indefinite quantity, within stated limits, of supplies or services during a fixed period. The Government places orders for individual requirements. Quantity limits may be stated as number of units or as dollar values. Contracting officers may use an ID/IQ contract when the Government cannot predetermine, above a specified minimum (which is more than a nominal amount), the precise quantities of supplies or services that the Government will require during the contract period, and it is inadvisable for the Government to commit itself for more than a minimum quantity. Should be used only when a recurring need is anticipated.  The contract must also state a reasonable maximum quantity that the contractor may be required to deliver.

Time-and-Materials (T&M) (FAR 16.602)

Explanation: Provides for acquiring supplies or services on the basis of direct labor hours at specified fixed hourly rates that include wages, overhead, general and administrative expenses, and profit; and materials at cost, including, if appropriate, material handling costs. 

Use ONLY When: It is not possible at the time of placing the contract to estimate accurately the extent or duration of the work or to anticipate costs with any reasonable degree of confidence.  

Advantages: Provides for the delivery of services at fixed hourly rates and for materials at cost (although a material handling fee may be applied).

Disadvantages: Least desirable of all cost vehicles, as it provides no positive profit incentive to the contractor for cost control or labor efficiency; therefore, appropriate Government surveillance of contractor performance is required to give reasonable assurance that efficient methods and effective cost controls are being used. In addition, there is no guarantee that appropriate staffing levels will match fixed rates.

Varieties of T&M Contracts:

· Labor-hour – Materials are not supplied by the contractor. 

LETTER (FAR 16.603)

Explanation: Written preliminary contractual instrument that authorizes the contractor to begin immediately manufacturing supplies or performing services.  A Letter Contract is considered to be an undefinitized contract action for which price has not been agreed upon before performance has begun.

Use When: The Government's interests demand that the contractor be given a binding commitment so that work can start immediately and negotiating a definitive contract is not possible in sufficient time to meet the requirement. Should be as complete and definite as feasible under the circumstances. 

A Letter Contract can be used only after the Head of the Contracting Activity or designee determines in writing that no other contract is suitable.   Letter Contracts shall not commit the Government to a definitive contract over the funds available at execution; be entered into without competition when competition is required by FAR Part 6; or be amended to add a new requirement. 


Advantages: Allows contractor to begin work immediately.  Minimum documentation necessary for the Letter Contract are:
· Business Clearance Memorandum (BCM) 

· Head of Contracting Activity statement that no other contract is suitable

· Statement of Urgency Impact

· Funding Document


Disadvantages: 
• Schedule must provide for definitization of the contract within 180 days after the date of the letter contract or before completion of 40 percent of the work to be performed, whichever occurs first. 

• Cannot be used unless SPAWAR 02/02A concurs.

For additional guidance on policies and procedures for using a Letter Contract and for a sample template, please visit the SCPPM document Letter Contracts.
2.6.2.4 Agreements and Other Transactions 

Basic Ordering Agreement (BOA) (FAR 16.703)

Explanation: A written instrument of understanding between the Government and a contractor that contains (1) terms and clauses applying to future contracts (orders) between the parties, (2) a description of supplies or services to be provided, and (3) methods for pricing; issuing; and delivering future orders under the BOA.  

Use When: You need to expedite contracting for uncertain requirements or when specific items, quantities, and prices are unknown at the time of agreement execution, yet you anticipate the purchase of a substantial number of the requirements listed in the agreement from the contractor.  

Advantages: May reduce administrative lead-time, inventory investment, and inventory obsolescence due to design changes.

Disadvantage: Requires the issuance of a J&A prior to issuing an order.

Other Transactions for Prototypes 
Explanation: It is the policy of SPAWAR to encourage and foster aggressive use of the authority first granted by Congress in 1996 for military Service Secretaries to use “other transactions” (OTs) to enter into prototype projects.  

Use When: OTs may be used for basic, applied, advanced research and prototype projects when it has been determined that it is in the Government’s best interest to enter into an agreement that is not a contract, grant, or cooperative agreement.  
Advantages: The OT is a non-FAR-covered contract. It is a highly flexible business tool, use of which requires application of astute business acumen to ensure smarter, more efficient acquisition of prototype systems for the Department of Defense.  
Disadvantages: Requires a minimum of at least one nontraditional defense contractor participating to a significant extent in the prototype project OR a cost sharing arrangement requiring that at least one-third of the cost of the OT come from non-Federal sources.
See SCPPM document Other Transactions (Prototypes) for further information, including SPAWAR policy and procedures, hyperlinks, approval levels, and a sample Determination and Findings (D&Fs) document. Also, see CMPG 2.7.3 for more information regarding D&Fs. 
2.6.2.5 SeaPort-e

Background 

The Naval Sea Systems Command (NAVSEA) procures more than one-half billion dollars of Professional Support Services (PSS) each year for its headquarters' Directorates, Program Executive Offices (PEOs), and field activities. To meet the Navy strategic sourcing wedge, NAVSEA committed to $250M in savings by procuring PSS more efficiently. Coupled with this need, the Office of the Secretary of Defense (OSD) directed that 50% of all support services be procured using performance based contracting by the year 2005. Furthermore, NAVSEA had more than 450 separate PSS contracts supporting its requirements. Most of these efforts were not integrated from a Command perspective, utilized a multitude of different processes in which to procure the services, and did not leverage corporate buying habits or electronic-business (e-business) to facilitate the processes. In addition, services were procured predominantly via level of effort vice performance-based terms.

NAVSEA established the SeaPort Office to meet the NAVSEA strategic sourcing wedge and the OSD performance based contracting directive, while bringing order to NAVSEA PSS acquisitions. The vision was to provide a faster, better, and cheaper means in which to procure PSS. The strategy developed in October 2000 involved a product line solution containing three components:

1) Develop and award Multiple Award Indefinite Delivery, Indefinite Quantity (IDIQ) contracts (MACs) using innovative acquisition techniques. 

2) Exploit existing e-business opportunities and create an automated, intuitive, web-based, e-procurement portal to provide services quickly and easily in an "amazon.com" environment.

(3) Create a web site continually refreshing customers and suppliers with new information, opportunities, training, metrics and useful links to associate sites.

On April 2, 2001, in an unprecedented period of less than 6 months, SeaPort became a reality when all three of these initiatives converged. The MACs were awarded to twenty-one exceptionally well qualified industry partners, the e-business portal became operational, and its front door web site, www.seaport.navy.mil, was launched. These components combined to provide a faster, better, and cheaper process to acquire PSS within the Command.

Present Day

NAVSEA and the Navy VS decided to expand the existing SeaPort Enhanced MACs to include SPAWAR, NAVSUP, and NAVAIR as additional ordering offices. This expansion has been taking place via the “Rolling Admissions” clause – enabling MAC awards to new companies when specific criteria are met. 

SeaPort-e is the mandatory acquisition vehicle of choice to competitively procure Engineering, Financial, and Program Management contractor support services. SPAWAR has ensured logical transitions from existing contractor support service contracting vehicles and does allow use of alternate vehicles if they are in the best interest of the Government. 

SeaPort-e provides each MAC holder a fair opportunity to be considered: all MAC holders in the applicable geographic zone are automatically notified of solicitations via e-mail. And while NSWC Dahlgren is the contracting office for the MAC, each task must be competed by the activity that has the requirement.

For more information on SeaPort-e, including VS strategy, contract characteristics, caps on rates under SeaPort-e, explanation of savings, and small business participation, see the attached SPAWAR Policy brief entitled Navy Virtual SYSCOM Expansion of SeaPort-e. For more information on awarding and administering Seaport-e Task Orders within the SPAWAR Claimancy, please visit the SCPPM document Award & Administration of SeaPort-e Task Orders.
2.6.3 Small Business Requirements (DD 2579 Policy)

FAR 19.201 dictates that the Government shall “provide maximum practicable opportunities in its acquisitions [to small businesses],” including the opportunity to participate as prime contractors and subcontractors. The Contracting Officer’s submission of the Small Business Coordination Record (DD Form 2579) and/or Subcontracting Plan to the Small and Small Disadvantaged Business Utilization (SADBUS), ensures SPAWAR’s adherence to FAR 19.2 and DFARS 219.2 policies.
It is the responsibility of the PCO to facilitate the submission and approval of both the Small Business Coordination Record (DD Form 2579) and the Subcontracting Plan. The DD Form 2579 encourages opportunities for small business contracting/subcontracting prior to award, while the Subcontracting Plan identifies specific subcontractor participation, by small businesses, in contracts awarded by SPAWAR. Upon receipt of either document, the Small and Small Disadvantaged Business Utilization (SADBUS) reviews and provides recommendations to the Contracting Officer in accordance with FAR Part 19.  

While SPAWAR 02 is responsible for meeting Federal Small Business Requirements, it is nonetheless crucial for the Program Office to have a basic understanding of SPAWAR-adopted socioeconomic initiatives, including the thrust to promote business with small or disadvantaged companies. In this respect, the CPC is an excellent educational environment for Program Office representatives. 

The SPAWAR policy documents Small Business Coordination Record (DD Form 2579) and Subcontracting Plan provide policy and guidance relative to SPAWAR and SPAWAR supported PEOs and DRPM Small-Business concerns. The documents in the Acquisition Plan Toolbox provide further assistance and guidance. 

2.6.4 Foreign Disclosure Review 

A Foreign Disclosure Review is required for all Foreign Military Sales programs and any time you are disclosing Controlled Unclassified Information (CUI) or technology or classified information/technology to a foreign entity or international organization.  A Foreign Disclosure Review may not be required if the information that needs to be released is publicly available or you are working under an executed Memorandum of Agreement/Memorandum of Understanding (MOU/MOA), or Data Exchange Agreement.  

The first step in the Foreign Disclosure Review process is for the Program Office to complete the Foreign Disclosure Request Sheet.  After the sheet has been completed, it must be forwarded to the SPAWAR Foreign Disclosure Office for review and approval.  Once the Foreign Disclosure Officer (FDO) has approved the request, the FDO will then supply the program office with a Delegation of Disclosure Authority Letter (DDL).  This letter grants the authority to disclose the information to foreign entities.

For any questions on this process, please contact the Foreign Disclosure Office. 

2.6.5 Other Necessary Documentation

To realize a successful procurement, you, the Program Office, have a lot on your plate. Conducting pre-solicitation conferences and industry days, writing APs and J&As, drafting Statements of Work and Source Selection Plans – the list is vast and the path to contract award full of activity. Two necessary items – and a third possibly necessary document – are often overlooked. But to get your contract awarded by SPAWAR 02, your acquisition must satisfy required documentation in these areas. 

Please reference CMPG 2.5.5.1, 2.5.5.2, and 2.5.5.3 to familiarize yourself with the requirements regarding Clinger-Cohen Act (CCA) Compliance, Electronic Information Technology (EIT) Certification, and Software Communications Architecture (SCA).

2.6.5.1 Clinger-Cohen Act Compliance

In 1996 Congress concluded that Federal agencies were wasting billions of dollars procuring obsolete Information Technology (IT) systems. In addition, Congress determined that a lack of sound capital planning, poor tracking of IT expenditures, and inadequate IT training were all contributing to fraud, mismanagement, and inefficiency.  As a result, Congress and the President enacted the Information Technology Management Reform Act and the Federal Acquisition Reform Act, which together came to be known as the Clinger-Cohen Act (CCA). 

The CCA requires the heads of Federal agencies to link IT investments to agency accomplishments and to establish a process to select, manage, and control their IT investments. The emergence of the CCA promised effective procurement and management of IT systems, in turn ensuring improved productivity and efficiency of Federal agencies and their programs.  

The Navy’s responsibility under the CCA is to utilize a specific process for maximizing the value and managing the risks of IT acquisitions by the following actions:

· Provide for selection, management, and evaluation of IT investments.

· Integrate IT acquisitions in budget, financial, and program management decision-making processes.

· Consider certain minimum criteria when deciding whether or not to undertake a particular investment.

· Identify quantifiable measurements for determining the net benefits/risks of the investment.

· Establish improvement goals in operations through the effective use of IT.

· Prescribe performance measurements to evaluate the IT support of agency programs.

· Revise mission-related processes and administrative processes, before making significant IT investments (if necessary).

· Ensure the adequacy of information security policies.

CCA Compliance Required

Program Offices across SPAWAR and SPAWAR supported PEOs and DRPMs must demonstrate programmatic CCA compliance prior to contract award. To ensure CCA compliance requirements do not impact program schedules, it is extremely important that program planning include adequate time to obtain CCA compliance.  This can be simple if you’ve successfully completed your other acquisition documentation, but this crucial step is often overlooked until it’s too late. Read the Clinger-Cohen Act (CCA) SPAWAR PM Survival Guide.  It is a comprehensive, easy-to-use guide created by SPAWAR 08/00A “to assist SPAWAR PMs by providing the latest CCA requirements, guidance, and time-saving techniques for achieving compliance . . . with minimal program impacts.” 

2.6.5.2 EIT Certification / Section 508 Compliance

Section 508 of the Rehabilitation Act, as amended by Congress in 1998, requires that when Federal agencies develop, procure, maintain, or use electronic and information technology (EIT), they ensure that this technology is accessible and useful to employees and members of the public with disabilities to the extent it does not pose an “undue burden” on the agency.  Such access must be comparable to the access to and use of information by Federal employees who do not possess disabilities. 
As a result of the law, access standards were developed that have become part of the Federal Government’s procurement regulations. The standards provide various means of disseminating information (including computers, software, and electronic office equipment) to people with disabilities.  

The Program Office must provide SPAWAR 02 with proof of EIT certification before the PCO will issue a solicitation. 

SPAWAR INSTRUCTION 5721.1 spells out the steps to achieving EIT Certification and includes an EIT Certification Form and associated guidance. 

Exceptions 
EIT that meets one of the following exceptions is not required to comply with Section 508 accessibility standards: 

a. EIT for a National Security System (NSS).

b. EIT acquired by a contractor incidental to a contract, or which is neither used nor accessed by federal employees or members of the public.

c. EIT whose acquisition would require a fundamental alteration in the nature of the product or its components in order to comply. 

d. EIT that is a micro-purchase prior to 1 October 2004.

Read SPAWAR INST 5721.1 for more details. 

For background information on Section 508, visit the SPAWAR SKC and the following web pages: 

http://www.access-board.gov/sec508/brochure.htm

http://www.access-board.gov/sec508/508standards.htm

2.6.5.3 Software Communications Architecture (SCA)  

In September 1997, the Army was designated the Service Acquisition Executive for software communications architecture (SCA) and stood up a Joint Program Office (JPO) for the development of SCA. SCA is an open architecture framework that identifies how elements of hardware and software are to operate in harmony within the Joint Tactical Radio Set (JTRS) environment. SCA provides guidance for the structure and operation of the JTRS, enabling programmable radios to load waveforms, run applications, and be networked into an integrated system for interoperability.
The Assistant Secretary for Defense, Networks, Information and Integration, ASD (NII)  - formally known as Assistant Secretary of Defense for Command, Control, Communications and Intelligence (ASD C3I)), issued a directive (Memo re: Radio Acquisitions, dtd 28 August 1998) concerning Radio Acquisitions. The directive states that:
...all current Component efforts to initiate any contracting activity to develop and acquire any radio system to include software programmable radio technology are to be held in abeyance. No BAAs, RFIs, or RFPs will be released unless approval is granted by the ASD (C3I). The appropriate Service, Command or Agency Acquisition Executives will submit any requests for exceptions through the JTRS Joint Program Office. This policy is not intended to disrupt current equipment production scheduled for platform installation; however, no pre-planned product improvements or in-service modifications should be undertaken that duplicate JTRS planned capabilities.
Two documents (Memo re: JTRS Defense Acquisition Board Program Review, dtd 2 August 2001) and (Memo re: Radio Frequency Equipment Acquisition Policy 17, dtd June 2003) provide guidance that any acquisition of modification of legacy radios utilizing waveforms above 2MHz frequency must be SCA compliant or granted a waiver.  More information on this subject is located at http://jtrs.army.mil/.
2.7 Other Than Full and Open Competition

The policy of SPAWAR and SPAWAR supported PEOs and DRPMs is to promote and provide for full and open competition first and foremost, as required by Federal law.  Under certain circumstances, however, SPAWAR may solicit offers from one or more sources and award contracts to those sources without providing for full and open competition to ensure that the Government meets its needs in the most effective, economical, and timely manner possible.  

The following are exceptions to the requirement to procure supplies and services via full and open competition: 

1. Only One Responsible Source [10 U.S.C. 2304(c)(1), FAR 6.302-1]

· Unique supplies or services are available from only one or a limited number of sources.

· The acquisition will be conducted under a follow-on contract for the continued development/production of a major system or highly specialized equipment (or major components thereof).

· Award to any other source would result in substantial duplication of cost to the Government that is not expected to be recovered through competition or unacceptable delays in fulfilling the requirement.

2. Unusual and Compelling Urgency [10 U.S.C. 2304(c)(2), FAR 6.302-2, DFARS 206.302-2]

· Unusual and compelling urgency (e.g., fire, flood, explosion, disaster), and

· Delay in award of a contract would result in serious injury (financial or other) to the Government unless competition is limited.

3. Industrial Mobilization [10 U.S.C. 2304(c)(3), FAR 6.302-3, DFARS 206.302-3]

· Government finds it necessary to establish or maintain facilities, producers, manufacturers, or other suppliers in case of national emergency.

· Government deems it important to retain services of an expert or neutral person for any current or anticipated litigation or dispute.

· Government deems it important to establish or maintain essential engineering, developmental, or research capabilities by an educational or other nonprofit institution or a federally funded research and development center.

4. International Agreement [10 U.S.C. 2304(c)(4), FAR 6.302-4, DFARS 206.302-4]

· Acquisition will be reimbursed by a foreign government that requires that the supplies/services be obtained from a particular firm as specified in official written direction, e.g., Letter of Offer and Acceptance.

· A treaty or international agreement between the U.S. and a foreign government or international organization specifies or limits the sources to be solicited.

5. Authorized or Required by Statute [10 U.S.C. 2304(c)(5), FAR 6.302-5, DFARS 206.302-5] 
· A statute expressly authorizes or requires that the acquisition be made through another agency or from a specified source. 

· The agency's need is for a brand name commercial item for authorized resale. 

6. National Security [10 U.S.C. 2304(c)(5) or 41 U.S.C 253(c)(5), FAR 6.302-6]

· Disclosure of the Government’s needs would compromise national security.

7. Public Interest [10 U.S.C. 2304(c)(7), FAR 6.302-7, DFARS 206.302-7]

· The Secretary of the Navy determines that it is not in the public interest in the particular acquisition concerned to provide for full and open competition.

Justifying Other Than Full and Open Competition

If the acquisition team believes one of these authorities is applicable to its procurement, it must follow certain procedures to justify using other than full and open competition.  

First, the Program Office must prepare a synopsis stating the requirement to be publicized by the PCO on the Federal Business Opportunities web site. This allows industry an opportunity to respond to the need; if no viable alternate solutions are received, the Program Office must then justify the decision with proper documentation. 

Second, the Program Office must memorialize the decision not to procure its requirements via full and open competition. In most cases, the requisite rationale will be contained in a Justification and Approval (J&A).  See CMPG 2.7.1 for more information on writing proper J&As. When using the International Agreements exception, however, an International Agreement Memorandum (IAM) is used instead of a J&A. Visit CMPG 2.7.2 for specific information on IAMs.  Finally, when using the Public Interest exception, a Determination and Findings (D&F) is used instead of a J&A. Visit CMPG 2.7.3 for specific information on D&Fs. (It is believed that SPAWAR has never used this exception, so if considering this exception, please consult with 02/00C.) 

Note: Whether your decision is documented in a J&A, IAM, or D&F – the speed at which your documentation can be finalized and routed for signature will be directly proportional to how carefully you, the Program Office, follow the guidance provided in CMPG 2.7.1, 2.7.2, and 2.7.3. 

2.7.1 Justification and Approvals (J&As)

In accordance with FAR 6.303, PCOs shall not commence negotiations for a sole source contract, commence negotiations for a contract resulting from an unsolicited proposal (see CMPG 3.1), or award any other contract without providing for full and open competition unless the contracting officer accomplishes the following: 

· Justifies the use of such actions in writing.

· Certifies the accuracy and completeness of the justification.

· Obtains approval of that justification by the appropriate approving official (see SCPPM document Justification and Approval).  

As stated in CMPG 2.7, the document used most often to rationalize other than full and open competition for acquisitions valued over the simplified acquisition threshold is a Justification and Approval (J&A).  For acquisitions valued at or under the simplified acquisition threshold but in excess of $100,000, a Sole Source Justification is required.
See SCPPM document Justification and Approvals (J&A) for approval thresholds and templates. 

2.7.2 International Agreement Memorandum (IAM)

Pursuant to the authority of 10 U.S.C. 2304(c)(4), an International Agreement is one exception to using other than full and open competition for a contractual action. As explained in the SPAWAR policy document, Justification and Approval, the justification for an international agreement is not obtained via a J&A but rather through an International Agreement Memorandum (IAM). 

As stated in CMPG 2.6, an IAM only suffices in cases when  (1) the acquisition will be reimbursed by a foreign government that requires that the supplies/services be obtained from a particular firm as specified in an, e.g., Letter of Offer and Acceptance  (LOA), or (2) a treaty or international agreement between the U.S. and a foreign government or international organization specifies or limits the sources to be solicited. If the LOA does not identify a specific firm from which supplies or services will be acquired by the Government on behalf of a foreign government, or the treaty or international agreement does not specify or limit the sources to be solicited, the Program Office must prepare a J&A using one of the other exceptions to the requirement to obtain full and open competition.  

See SCPPM document Justification and Approval and the following templates IAM Format, IAM Sample, and IAM Routing for more details.

2.7.3 Determinations and Findings (D&F)

FAR 1.701 defines Determinations and Findings (D&F) as a special form of written approval that must be completed by an authorized official prior to taking certain contractual actions, including the following: 

· Interagency Acquisitions Under the Economy Act (FAR 17.503)

· Other Than Full and Open Competition (Public Interest Exception) (FAR 6.302-7) 

· Full and Open Competition After Exclusion of Sources (FAR 6.202) 

· Government Provided Facilities/Contractor Acquired Property (FAR 45.302-1)

· Conversion Contracts (FFP to CPFF)  (FAR 16.00)

· T&M and Labor Hour contracts (FAR 16.601(c) and FAR 16.602).

· Contract award or continued performance in the face of protest (see sample and CMPG 3.6 and 6.1)

· Other Transactions (see CMPG 2.5.2.4) 

· Non-Government Personnel to evaluate/analyze proposals (FAR 37.204) (does not apply to use of Federally Funded Research and Development Centers (FFRDCs). (See CMPG 4.2.1.)

Aptly named, a D&F is composed of two parts: the determination sets forth a conclusion, which is based on findings, which are expressed as statements of fact and supporting rationale. 

At a minimum, each D&F will include the following information (FAR 1.704):

· Identification of the agency and contracting activity; and specific identification of the document as a “Determination and Findings.”

· Description of the action being approved.

· Citation of the appropriate statute or regulation upon which the D&F is based.

· Account of all findings that detail the particular circumstances, facts, or reasoning essential to support the determination.   

· Explanation of the determination based on the findings, that the proposed action is justified under the applicable statute or regulation.

· Expiration date of the D&F, if required.

· Signature of the authorized official.

· Date of signature.

The SPAWAR policy document, Determination and Findings, provides additional guidance on policy and procedures in using D&Fs.

2.8 Procurement Request Package

The Procurement Request (PR) is the prelude to a contractual action for new work, either in the form of a new contract or a modification adding new work to an existing contract. Drafted by the Program Office, it provides your SPAWAR 02 team members with the information they need to build the solicitation and ultimately the contract. A PR package consists of many parts, which are illustrated in this section. 

It is important that PRs be clear and complete, in a format that can be readily transformed into solicitations and contracts. A well-prepared PR package details and substantiates what contractual actions are required. Processing a PR for a major procurement from PR initiation to contract award can take months. Therefore, 02 recommends that PRs come to them 9-12 months prior to the required contract award date. This means, for a first-time procurement, the Program Offices ideally should initiate the PR 18 months prior to desired contract award.

2.8.1 Electronic Contracting

SPAWAR Headquarters policy mandates end-to-end electronic contracting – that is, the electronic development, routing, review, approval, issuing, receiving, distribution, and archiving of contract documents.  Use of electronic contracting brings SPAWAR closer to fully implementing the DoD Paperless Contracting Initiative by limiting the need for hardcopies, accelerating distribution, and decreasing archiving costs.  

SPAWAR requires the Program Offices to generate the Procurement Request (PR) and other contract documents using appropriate contracting applications (e.g., CONWRITE, PD2).  The contract specialists will then use electronic means to create, distribute and archive the contract documents using WebXtender, an imaging software that uses standard Web browser technology.  WebXtender allows remote users to access scanned and faxed images, computer-generated invoices, word processing files, and other electronic documents from any desktop computer.  The contract files located on the SPAWAR HQ WebXtender constitute the official contract as required by FAR 4.803, and therefore the WebXtender file should contain all the documents that a complete paper copy file would contain.  

The only deviation from the bid/proposal/quote process not being entirely electronic is if potential offerors do not have access to the information technology needed for electronic submission; in such situations the Contracting Officer must authorize the exception.  

Most of the electronic contracting activities are the responsibility of the Contract Specialist, starting with posting the requirement synopsis to the Federal Business Opportunities web site (see CMPG 3.2) and continuing with developing the RFP (see CMPG 3.3) using one of the contracting applications (see CMPG 2.7.1.1). Once the RFP is approved, the Contract Specialist electronically posts it to the SPAWAR E-Commerce Central (E-CC) website (see CMPG 3.7).  

Electronic contracting continues through the life of the contract from rapid e-mail notification from the E-CC that a bid/proposal/quote has been submitted, to electronic evaluation of proposals via a Virtual Program Room (VPR), through the contract documentation archiving process.  

For additional information and to assist in ensuring your contract documents files are complete, please see the Contract Document File checklist, Delivery Order Document checklist and the Modification Document checklist.  

For additional information as well as guidance on SPAWAR’s policies and procedures regarding electronic contracting, please visit the SCPPM document Electronic Contracting End to End.
2.8.1.1  PD2

SPAWAR Headquarters utilizes the Procurement Desktop-Defense (PD2) software to aid in the preparation and submission of procurement requests.  PD2 supports all phases of the procurement cycle, assisting users in every step from entering the requirements through closing out or terminating the contract.  

The opening screen in PD2 is called the Desktop.  The Desktop provides a graphical representation of a contracting work environment with cabinets, folders, documents and routing envelopes.  The multiple functions in PD2 can be accessed from the drop down menus, tool bar buttons, list boxes and dialog boxes on the Desktop.  Procurement segments are generally divided into Requirements, Pre-award/Award and Post-Award phases.  The menus also include many general functions that are applicable throughout the procurement cycle. 

PD² contains all standard DoD procurement forms.  The forms are supplemented with several data entry screens, providing a process that is used to depict the wide variety of information that is used to generate the core content of contractual documents.  PD² is fully compliant with guidance in the Federal Acquisition Regulation (FAR) and Defense Federal Acquisition Regulation Supplement (DFARS).     

PD2 is a tool that streamlines the PR process for the Program Office.  PD² contains the capabilities that facilitate the completion of procurement actions in an electronic environment.  For more details pertaining to the many aspects of creating a PR package (including creation of parameters and line items, modification or cancellation of a package, and generation of simplified PRs within PD2), PD² provides an on-line help function known as PD Advisor.  PD Advisor offers general information in addition to detailed step by step guidance used for the preparation and submission of procurement requests.  Additionally, PD² provides access to information about DoD contracting policy and procedures with the use of the “Reference Library.”  This capability allows users to review regulations, research contracting issues and consult local policy guidance without having to leave the PD² application.  

For more information on PD2, please consult the PD2 SPAWAR Requirements Student Guide, and for a step-by-step guide, please consult the PD2 Step-by-Step Guide.
2.8.2 PR Sections B – M

SPAWAR follows the uniform format specified in FAR 15.204-1 for preparing solicitations. The sections with “PO” next to them are primarily the responsibility of the Program Office. Those marked with “02” will be populated by the SPAWAR 02 PCO or Contracts Specialist:

02
Section A – Solicitation/Contract Form (SF-33)

PO
Section B – Supplies and Services and Prices/Costs

PO
Section C – Description/Specifications/Statement of Work 

PO
Section D – Packaging and Marking

PO
Section E – Inspection and Acceptance

PO
Section F – Deliveries or Performance

02
Section G – Contract Administration Data

02
Section H – Special Contract Requirements

02
Section I – Contract Clauses

PO
Section J – List of Attachments

02
Section K – Representations, Certifications, and Other Statements of Offerors 

02/PO  Section L – Instructions, Conditions, and Notices to Offerors 

02/PO
Section M – Evaluation Factors for Award

Although half of these sections are primarily the responsibility of SPAWAR 02, it is important that the Program Office understands the basic contents of each section – not only so that it may contribute as appropriate, but also because the majority of these sections will one day become part of your contract. 

2.8.2.1 Section B – Supplies and Services and Prices/Costs

Section B identifies all the supplies, data, and services to be procured. Offerors provide pricing data in Section B when submitting their cost proposals. Section B is appropriately the first section prepared, because the completion of the following sections is dependent upon the data in Section B: Only after you identify what you will be procuring can you determine how it will be packaged/marked, inspected/accepted, delivered/performed, etc. Refer back to the outline of a contract in the beginning of this section as often as you need to – it takes some time to learn and remember what belongs in each section. 

2.8.2.1.1 CLINS 

Each requirement is identified as a separate line item, which subsequently becomes a contract line item number and is referred to as “CLIN.” Each CLIN shall be assigned only once within a solicitation, contract, or modification, and each CLIN may only have a single line of accounting (LOA). Generally, the listing of contract line items is as follows:

1. List the line items for end item equipment or for end item services.  

2. List any firm (funded) line items for supplies or services that support the end items or services.

3. Enter other associated firm items, including data, tests, and provisioned items.

4. List option items. Options should be listed in a similar sequence.   

Option CLINS 

An option is a unilateral right in a contract by which, for a specified time, the Government may elect to purchase additional supplies or services called for by the contract, or may elect to extend the period of performance of the contract. An option requires the contractor to guarantee prices for a definite period of time with no assurance that the option will be exercised. (When option items are included in a PR, the PCO must include a standard FAR option clause Section H. The period in which the Government may exercise the option must be specified in the clause. In determining the option exercise date and option quantities, the PCO must abide by FAR 17.204(c) limitations.)
Subline Item Numbers (SLINS) 
Subline item numbers are another possibility for categorizing your supplies/data/services. If used, SLINS are entered consecutively following the associated end item supply line item and then denoted double alphabetical assignment: 0001AA, 0001AB, etc. The use of SLINS provides flexibility to further identify elements within a CLIN for tracking performance or simplifying administration. There are two kinds of SLINS: informational and separate identification.

Informational SLINS identify information that relates directly to and is an integral part of the contract line item (e.g., parts of an assembly or parts of a kit). These SLINS shall not be scheduled separately for delivery, identified separately for shipment or performance, or priced separately for payment purposes. They may include quantities, prices, or amounts, if necessary to satisfy management requirements, but such elements shall be included within the item description in the supplies/services column and enclosed in parentheses to prevent confusing them with quantities, prices, or amounts that have contractual significance.  Do not enter these elements in the quantity and price columns. Informational SLINS may also be used to identify accounting classifications. 
Separately Identified SLINS will be used instead of CLINS to facilitate payment, delivery tracking, contract funds account, or other management purposes. Each separately identified SLIN will have its own delivery schedule, period of performance, or completion date.  

Additional guidance on the establishment of contract line items and subline items and the assignment of CLINs and SLINS is provided in DFARS 204.71. 

2.8.2.1.2 CLIN Structure

The CLIN structure, laid out in table format, varies by contract and procurement type. 

Four columns for Cost Reimbursement contracts:

	CLIN
	DESCRIPTION
	QTY/UNIT
	ESTIMATED COST AND FEE


And five columns for Fixed Price contracts: 

	CLIN
	DESCRIPTION
	QTY/UNIT
	UNIT PRICE
	AMOUNT


Column 1: CLIN 

· CLINs are numbered consecutively, in numerical sequence, beginning with “0001.”

· If your list is extensive and includes option items, instead of entering the line items in consecutive numerical sequence, you may use blocks of line items. To do this, number the end items and support items and then leave a sufficient number of item numbers unassigned to be available for future contract modifications. 

· You can identify option items separately by changing the numerical sequence. For example, the first year could start with “0101” and would be consecutively numbered thereafter, 0102, 0103, etc. Second year option items would then begin “0201” and so on. 

· If used, SLINS are entered consecutively following the associated end item supply line item and then denoted by double alphabetical assignment: 0001AA, 0001AB, etc. 

· See DFARS 204.71 for more information. 

Column 2: Description 

· Enter a brief description of the supplies or services being procured. 

· For a supply line item, the description shall include only one item description and, if applicable, no more than one National Stock Number, or the entry “(National Stock Number to be assigned)” or one Manufacturer's Part Number. For a services line item, the description shall include no more than one description of services or one scope of work.

· The description of each item being procured to support other contract line item(s) (e.g., data, tests or other services, provisioned items, etc.) shall cite the CLIN (s) that the item supports.  

· For each firm (funded) line item for Foreign Military Sales (FMS), the FMS case number, the name of the FMS country, the FMS requisition number, and project code (if applicable) shall be entered within parentheses immediately below the description of the applicable contract line item.

Column 3:  Quantity/Unit

· Enter the quantity and applicable unit (e.g., months, devices) required opposite the description shown for each line item or sub-line item.

· SPAWAR procurements for hardware items may provide for variable (stepladder) quantities when appropriate.  Stepladder quantities allow vendors to bid unit cost along a scale, reducing cost as quantity increases. This can provide for contractor agreement on price and delivery schedule over a range or ranges of quantities and can provide SPAWAR flexibility in matching procured quantities to available funds and emergent requirements. It also can provide information for analysis of contractor treatment of set-up costs, determination of economic order quantities, analysis of contractor application of a learning curve, and conduct of negotiations.

Column 4: Estimated Cost and Fee or Unit Price 

· This is where the vendor will insert the estimated unit price for each line item. A firm price figure will not be shown for individual contract line items included in cost reimbursement procurements. Use “NSP” (not separately priced) to indicate that the price of a line item is included in the price of another line item.

· When data requirements are included as line items (such as a CDRL, DD Form 1423), enter “See Exhibit X,” where X represents the exhibit number you are referencing.  

Column 5 (Fixed Price Contracts): Amount

· This is where the vendor will insert the amount, which equals quantity times the unit price for each line item.

· Reference the applicable Exhibit identifier, "(See Exhibit)," when DD Form 1423 data requirements are included as line items, or when other requirements are listed in an Exhibit (e.g., list of parts).  The total price of exhibit line items, when established, will be entered in the Supplies or Services column.

2.8.2.2 Section C – Description/Specifications/Work Statement

Each CLIN listed in Section B must be defined and described in detail in this section so that both Government and contractor personnel understand fully the scope of work to be accomplished. You can do this by specifying which CLINS shall be in accordance with (IAW) the Specification, which shall be IAW the Statement of Work or Objectives (SOW/SOO), and which shall be IAW the Contract Data Requirements List (CDRL). 

2.8.2.3 Section D – Packaging and Marking

Section D describes the packaging (preservation and packing) requirements for only those line items listed in Section B that require shipment from the contractor’s plant. Packaging requirements ensure the required degree of packaging necessary to prevent deterioration and damage due to the hazards of shipment, handling, and storage. 

Section D also establishes the required marking for shipment and storage of military packaged items/material. Additional unique marking requirements, such as for FMS cases, shall also be included in Section D. 

Anticipation of hazardous materials should also be included in Section D, as such materials will require special packaging. 

2.8.2.4 Section E – Inspection and Acceptance

Section E identifies the place where the Government will inspect and accept the supply or service specified in each contract line item. 
Inspection consists of examining and/or testing of supplies or services to determine whether they conform to contract requirements. Acceptance is the act of an authorized Government representative assuming ownership of supplies tendered or approving specified services rendered as partial or complete performance of the contract by the contractor. Acceptance is accomplished after the Government has completed all quality assurance functions and has determined that the contractor has fulfilled its contract obligations concerning quality and quantity.

The contract will ultimately identify the place of inspection and acceptance as Free-On-Board (FOB) Destination or Origin or a combination of both. 

2.8.2.5 Section F – Deliveries or Performance

Section F describes the time, place, and method(s) for delivering and/or performing the supplies or services specified by the contract line items. Each CLIN shall have a separate delivery schedule, period of performance, or completion date. 

All PR line item numbers should be entered in the same sequence as listed in Section B.  

	CLIN
	DESTINATION
	QTY/UNIT
	DELIVERY DATE / SCHEDULE


Column 1: Item

· List CLINs and SLINs, if applicable.

Column 2: Destination

· List destination for each CLIN/ SLIN. If destination is unknown, insert TBD with a definition in a note below the table “Destination To Be Determined.”

Column 3: Quantity/Unit

· For unknown quantities, insert TBD with a definition in a note below the table “TBD = To Be Determined.” For option items, insert TBN with a definition in a note below the table “TBN = To Be Negotiated.”

Column 4: Delivery Date/Schedule

· Delivery dates/schedules should be stated as specified periods of time from the date of contract award. For supplies, include realistic required dates for delivery as developed in the planning of the procurement. For services, specify the period of performance (i.e., identify beginning and end dates). For uncertain delivery schedules, you can insert NLT XX DACA with a definition in a note below the table “NLT XX DACA = Not Later Than XX Days After Contract Award.” 

Selection of Delivery Method

Delivery terms for supplies shall be Free-On-Board (FOB) origin or destination, whichever is the most advantageous to the Government.

· FOB Origin: Shipments(s) will be made to destination on a Government Bill of Lading (GBL).  (Government expense)

· FOB Destination: The contractor will pay transportation charges from origin to the destination.

If final destination(s) of supplies are tentative or unknown at the time a contract is executed, the supplies shall be delivered FOB origin.

2.8.2.6 Section G – Contract Administration Data

Section G describes contract administration information and instructions, including designation of one or more Administrative Contracting Officers (ACOs), the Contracting Officer’s Representative (COR), directions regarding use of Accounting Classification Reference Numbers (ACRNs), and invoicing instructions.  

The PCO completes this section. 

2.8.2.7 Section H – Special Contract Requirements

Unique circumstances within individual procurements the may require the use of one or more  “special provisions.”  SPAWAR 02 maintains a Solicitation/Contract Preparation Guide that includes a list of all clauses that are not in FAR, DFARS, or NAPS, and which are approved for use in solicitations.

The PCO completes Section H, but the Program Office must provide the PCO with sufficient information so that he /she can select applicable clauses to support special requirements for the procurement.

The following are examples of special circumstances that support the use of either a standard clause or the development of a tailored clause:

· Need to include Communications Security (COMSEC) requirements

· Inclusion of Government Property in the contract

· Letter contracts

· Use of a warranty

· Inclusion of options in the contract (need to specify a time period for exercise of an option) 

· Inclusion of incentives or award fee provisions

· Sensitive Compartmented Information (SCI) is used or produced under the contract

· Associate Contractor Agreements

· Provisions

· Incrementally Funding Fixed Price Contracts

2.8.2.8 Section I – Contract Clauses

Section I is prepared by the PCO. It contains FAR, DFARS, NMCAR, and NMCAG clauses by reference, as well as clauses incorporated in full text. The PCO will complete any clause fill-ins based upon information provided in other sections of your PR package.

2.8.2.9 Section J – List of Attachments

This section lists the title, date, and number of pages for each attached document.

Examples of Section J material include:

· Specification

· Statement of Work / Statement of Objectives

· Contract Data Requirements List (CDRL)

· Training Systems Requirements Document (TSRD)

· DD Form 254, Contract Security Classification Specification 

· Financial Accounting Data (FAD) Sheet

· Specifically negotiated technical data and computer software rights licenses and the contractor’s completed DFARS 252.227-7017 certification/representation

2.8.2.10 Section K – Representations, Certifications and Other Statements of Offeror

Section K is prepared by the PCO and includes those solicitation provisions that require representations, certifications, or the submission of other information by offerors.

2.8.2.11 Section L – Instructions, Conditions, and Notice to Offerors

Section L contains instructions, solicitation provisions, and other information to guide offerors in preparing their responses to the solicitation. Section L should map directly to the Statement of Work (SOW) / Statement of Objectives (SOO). The PCO prepares this section using the data provided in the Source Selection Plan (which is prepared by the Program Office). 

Section L typically directs formatting and organizational specifications for the purpose of facilitating evaluation in the following areas:

1. Administration 

2. Management 

3. Technical 

4. Logistics 

5. Past performance 

6. Cost or pricing data 

Cost/Pricing Data

Regarding cost/pricing data, the Program Manger must specify the requested information so that it is tailored to the program’s specific needs. Typically, offerors provide such information in a cost template format to include the following:

· Labor Dollars by Government Fiscal Year (FY)

· Labor Hours by Government FY

· Material Dollars by Government FY

· ODC Dollars by Government FY

· Subcontractor Dollars by Government FY

· Total Price by Government FY  

For further details and/or sample templates for cost/pricing data, see FAR 15.408, Table 15-2 or contact the SPAWAR 01-6 staff.

2.8.2.12 Section M – Evaluation Factors for Award 

Section M identifies, and ranks by importance, all factors and subfactors that will be considered by the source selection committee when evaluating and awarding the contract (see FAR 15.304(d). The evaluation factors in Section M should map directly to the work you ask to be performed in the SOW or the objectives you ask to be met in the SOO. Section M should also map directly to Section L. 

Per FAR 15.304(e), Section M shall also state, at a minimum, whether all evaluation factors other than cost or price, when combined, are a) significantly more important than cost or price; b) approximately equal to cost or price; or c) significantly less important than cost or price (10 U.S.C. 2305(a)(3)(A)(iii) and 41 U.S.C. 253a(c)(1)(C)). 

This section is prepared by the PCO/Program Office from data provided in the Source Selection Plan.  

2.8.3 Specifications

In most solicitations, the specification is a document of critical importance.  As its name connotes, the specification describes the Government’s (Program Office’s) needs by clearly and accurately describing the technical requirements or objectives to be met.  Along with the Statement of Work (SOW) or Statement of Objectives (SOO), the specification provides the scope of the solicitation, and they both remain, post award, attachments to the contract to be adhered to by the awardee. 

As both the SOW/SOO and the specification indicate to offerors and ultimately the awardee(s) the scope of work required, they are often confused with one another. John Oriel of the NAVAIR Training Systems Division, April 1999, clarifies, in his excellent web-based tutorial, “A Quick Course in Specification Writing Guide,” http://www.ntsc.navy.mil/Resources/Library/Acqguide/SpecWrit.htm, the difference between a specification and a work statement:

In a broad sense, statements of work are a form of specification. The distinction is mainly a Government administrative practice. Specifications describe goods – in most cases it's either hardware or software, but it could be other products, like chocolate-chip cookies. Statements of work describe services to be performed. The Government separates the two so it will be easier to enforce the statutory ban on contracting for personal services. Separating the services from the goods also helps to make the specifications more easily re-usable for multiple purchases.

Though it’s sometimes tolerated in practice, statements of work should not contain equipment specifications, and equipment specifications should not contain requirements for contractors to perform services. If you need to buy both goods and services, then you should prepare both the specifications and a statement of work. Typically, statements of work that accompany equipment specifications describe supplementary engineering tasks that enhance the quality of the product. These are the “ilities,” configuration management and software engineering requirements that are essential to military items but often absent in the development of commercial products. In general, we should let the contractor decide what work must be done to produce a product described by specifications, so if there is any doubt, leave it out.

2.8.3.1 Specification Types

There are three types of specifications from which to choose: Functional, Performance, and Design.  Depending upon the needs of the Program Office, all three types may be utilized to produce a hybrid specification.  

Functional Specification.  This type of specification describes the terms of performance characteristics and how the material procured will be used as an end item. This type does not specify an approach or type of product and is the most flexible of the three, because the Contractor has the freedom to offer numerous solutions and alternatives to the Government to satisfy the requirements of the contract.

Performance Specification.  A performance specification describes the requirement in terms of required results with criteria for verifying compliance, without stating methods for achieving the required results.  A performance specification defines the functional requirements for the item, the environment in which it must operate, and the interface and interchangeability requirements.  The Contractor is empowered to provide design, engineering, and objectives to obtain the stated performance requirements.  Performance specifications tend to be more restrictive than functional specifications because they limit the Contractor’s ability to define performance standards.
Design Specification. This is the most restrictive and least preferred by the FAR. Design specifications delineate precise characteristics of the end item, defining characteristics such as measurements, tolerances, materials, testing parameters (design and acceptance), quality assurance, inspection criteria, and other pertinent characteristics the end item must possess.

FAR 11.002 requires that the Government’s requirements be stated in terms of the functions to be performed, the required performance, and any essential physical characteristics.  This approach not only promotes innovative thinking, but it can also help promote full and open competition to the maximum practicable extent.

The DoD offers comprehensive guidance to Spec writers on content and format in MIL-STD-961E, dated August 1, 2003; DoD 4120.3-M offers additional guidance. As well, spec drafters should read the guidance available at http://www.ntsc.navy.mil/Resources/Library/Acqguide/SpecWrit.htm. 

NOTE: All specifications appended to Requests for Proposals (RFPs) issued by SPAWAR are prohibited from including any acceptance criteria that uses Acceptable Quality Levels (AQLs) or Lot Tolerance Percent Defects (LTPDs), or calls out a specific quantity of defective items in a lot of units to be sampled as acceptance or rejection criteria within a tabular or narrative requirement.  The reason why is because – notwithstanding the language in FAR 52.246-2 (“Inspection of Supplies – Fixed-Price”), FAR 52.246-3 (“Inspection of Supplies – Cost-Reimbursement”), and FAR 52.246-6 (“Inspection – Time-and-Material and Labor-Hour”) – contractors have interpreted such acceptance criteria as meaning that the Government must accept defective units in the lot sampled irrespective of whether the defective units in that lot were not part of the sample inspected (but in either event were discovered by the Government prior to acceptance).    

Specifications that contain classified information shall be properly marked with the appropriate classification designation and distribution statement.  

Irrespective of whether a specification contains classified information, it may contain unclassified technical data that cannot be exported (i.e., released to foreign individuals, corporations, or governments) unless the individual releases that information in accordance with the Arms Export Control Act.  Specifications that contain technical data covered by the Arms Export Control Act must be properly marked with appropriate distribution statements.  The program office is responsible for determining whether the specification contains technical data covered by the Arms Export Control Act and its implementing regulations (i.e., the International Traffic in Arms Regulations), and if so, affixing the appropriate distribution statement to the specification. Uploading specifications containing technical data to a Website accessible by foreigners (e.g., uploading a specification on SPAWAR’s E-commerce Web Site) can be considered an export of technical data. Therefore, Contracting Officers shall not upload specifications containing such technical data to SPAWAR’s E-commerce Web Site unless they have implemented procedures to ensure that the specification is released only to Qualified U.S. Contractors or foreign persons who are authorized to have access to that technical data pursuant to an international agreement or an FMS Case.  For further details on this topic, see DoD 5230.25 and 22 C.F.R. sections 120-130.  

2.8.3.2 Change in Specification Scope

Although changes to a specification may be made unilaterally by the Government after award, the better approach is to have all changes memorialized in a bilateral contract modification between the contract parties. If the contractor tenders supplies/services that do not conform to the specification, the Government may reject the supplies/services offered for inspection and acceptance, obtain consideration from the contractor, or terminate the contract for default. If, however, the Government unilaterally orders a change to the specification, the Contractor may be entitled to an equitable adjustment. 
In other words, the probability of successful contract performance (including the program staying within budget) increases with the degree to which the specification accurately and completely describes the Government’s requirements prior to award.  

2.8.4 Statement of Work / Statement of Objectives

Widely considered the “heart of the contract,” the work statement is the foundation of the relationship between buyers and sellers. A well-crafted work statement facilitates the successful purchase/ sale of products and services. The work statement provides at least an outline or architecture of required program elements that offerors must address in satisfying the Program Office’s objectives. 

The work statement should specify in clear, understandable terms the work to be done or objectives to be met in developing /producing goods or performing services.  Preparation of an effective work statement requires both a) an understanding of the goods / services that are needed to satisfy a particular requirement and b) an ability to define what is required in specific, performance-based, quantitative terms. A work statement prepared in explicit terms will enable offerors to clearly understand the Government’s needs.  This facilitates the preparation of responsive proposals and timely delivery of the required goods or services.  A well‑written work statement also aids the Government in conducting the source selection process and certainly in contract administration post award.  

The work statement is referenced in Section C of the solicitation/contract, listed in Section J of the solicitation/contract, and is an attachment to the solicitation/contract.

2.8.4.1 Three Types of Work Statements

Statement of Work (SOW) 

A traditional SOW includes an outline or architecture of required program elements and often provides “how-to” instructions to ensure the Contractor will satisfy the contract objectives in a specific manner.  The key characteristics of a SOW are:

· States required outcomes and describes how the Contractor is expected to accomplish desired results. 

· Aligns requirements with objectives to follow the correct specification when satisfying objectives

· Typically 30-60 pages in length

Performance-Based SOW 

A Performance-Based SOW is similar to the traditional SOW but allows for more flexibility in how the contractor will satisfy the contract objectives.  This is the preferred format for services acquisitions (see SCPPM Services Acquisitions for PBSA requirements and thresholds).  The key characteristics of a Performance-Based SOW are:

· Specific and clearly-defined contract goals 

· Technical and schedule requirements stated in terms of desired results

· Methods of performance measurement

· Clearly established deliverables and other reporting requirements

For more information on Performance-Based Services Acquisitions (PBSA), please reference the DoD PBSA Guidebook, the Defense Procurement and Acquisition Policy, and the 7 Steps to PBSA – Flowchart.

Statement of Objectives (SOO)

A SOO states the overall solicitation objectives, addressing product-oriented goals rather than performance requirements.  This provides potential offerors maximum flexibility in developing their design approach, planning their own cost-effective solutions, and proposing innovative alternatives to meet the top-level objectives and product goals.  The SOO can also be used, along with the Performance Based SOW, in services acquisitions.   When including a SOO in a solicitation, build in extra time into the procurement schedule for source selection, as the possibility of wide variances in both technical and cost proposals may require increased evaluation time.  The key characteristics of a SOO are:

· Typically 2-4 pages 

· Separates requirements from objectives to have maximum flexibility in design approach.

· Avoids “how-to” statements

· Tends to be product-oriented

· Identifies conditions and constraints

Sections L and M are prepared differently when using a SOO instead of a SOW.  Ensure that you provide logical instructions to the offerors requesting proposal responses that support the objectives and evaluation criteria that clearly identify how the offerors' responses will be evaluated. Also, the SOO is usually replaced at contract award in the contract by the proposed SOW.

2.8.4.2 Tips and Pointers 

For detailed instructions in preparing your SOW or SOO, refer to the DoD Handbook For Preparation Of Statement Of Work (SOW) MIL-HDBK-245d, 12 March 1999; and DoD’s PBSA guidebook.
When writing your work statement, consider the following advice: 

· Ensure you make use of the right language when addressing mandatory requirements (e.g., Contractor shall).

· Keep your language simple to avoid ambiguity.

· Take into account the appropriation being used to fund a requirement. Ensure your SOW/SOO requirements are written in a manner consistent with the type of appropriation.

· Avoid words such as “any,” “either,” and “and/or” – these words promote ambiguity due to the choice implied in the requirement.

· Be consistent in the way you refer to a given item in the work statement– maintain consistency throughout the document.

· Avoid abbreviation and ensure acronyms are spelled out upon first appearance or included in an acronym dictionary.

· Remember: nothing is free.  Ensure that your work statement includes only the essential Government requirements rather than “nice-to-haves.”

· Ensure the work statement is detailed enough to allow the offeror to submit an accurate and realistic cost estimate.
When reviewing your work statement, ask yourself the following questions:

· Will offerors be able to prepare a sound technical proposal? Are specific outcomes clearly stated so that the offeror will know exactly what to do and when it is required? Are tasks realistic and performable?

· Will offerors be able to prepare a sound cost proposal? Is the PWS sufficiently detailed to enable both the government and the offeror to estimate labor and other costs and to identify other resources required for accomplishing each task element?

· Are standards clearly identified in such a way that all parties can adequately measure performance? Is the PWS too restrictive?

· Are proper quantities and delivery dates indicated for each deliverable? Are schedules and frequencies of performance clearly defined?

· When it becomes necessary to reference other documents, are they properly described and cited?

· Have the appropriate Government and industry standards been researched and referenced in the PWS?

· Have any data requirements been specified separately in a data requirements section? Have extraneous data requirements been eliminated?
· Is the SOW consistent with all sections of the solicitation? 

· Is the SOW organized under the following major headings? 

· SCOPE 

· APPLICABLE DOCUMENTS 

· REQUIREMENTS 

· Is the “SCOPE” section free of everything that could be interpreted as: 

· Directions to the contractor to perform work tasks, 

· Specification of data requirements, and 

· Description of deliverable products? 

· Do documents listed in Section 2 have the specific version listed, along with other publication facts such as document numbers and dates where applicable? 

· Are all of the documents listed in section 2 actually cited? 

· When documents are cited, are only the specific sections necessary to do the work cited? 

· Is the document clear and complete enough for the contractor to estimate the probable cost and identify all resources needed to do the work? 

· Is there no question as to whether the contractor has been told what specific tasks to perform? 

· Are the binding requirements clearly distinguishable from the background information? 

· Is the SOW free of “how to” requirements? 

· Are the “acquisition streamlining” sections from MIL-HDBK-248 present? 

· Is the SOW free of statements that order or describe data items? 

· Is the SOW free of references to the Data Item Descriptions (DIDs)? 

· Is the SOW free of proposal requirements and evaluation factors? 

· Is the SOW free of business management matters that belong in the other contract sections, like requirements for time of performance? 

· Is the SOW free of specifications and amendments to specifications for equipment, parts, materials or other goods? 

· Is the SOW free of references to Government in-house management instructions? 

· Is the SOW free of requirements that cite Government specifications or standards? 

· Is the SOW free of requirements that cite handbooks, service regulations, technical orders, or any other Government document not specifically written according to DoD standards? 

· Does the title page contain the title, preparation date, procurement request number or contract number, revision number, date, and identity of the preparing organization? 

· If the document exceeds five pages, does it have a table of contents? If so, is the table correct? 

· Does the SOW require the delivery of a product or result other than just periodic progress reports? 

· Does each paragraph cover only one requirement? 

· Does each paragraph and subparagraph have a title? 

· Is the SOW free of pronouns with ambiguous antecedents? 

· Is the terminology consistent throughout the entire package? 

· Have you double-checked all of the “shall's” and “will's”? 

· Are you sure there are no “any’s” and “or's” that could be interpreted differently from what you might like? 

2.8.5 Contract Data Requirements List (CDRL) (DD Form 1423) 

The DD Form 1423 (Contract Data Requirements List (CDRL)) provides guidance to the contractor in the preparation and delivery of data and deliverables to meet specific approval and acceptance criteria. CDRL items directly relate to the work to be performed, and, as such, are called out in the Statement of Work (SOW).  With the exception of data specifically required by FAR 52.2 and DFARS 252, all deliverable data must be listed on the DD Form 1423.  Each DD Form 1423 contains numbered boxes, or “blocks,” that will contain detailed information, instructing the offeror/contractor about the specifics of a given requirement.  

The Program Office is responsible for creating CDRLs by defining and listing the data deliverables and the required delivery dates in accordance with the SOW.  Specifically, the purpose of the DD Form 1423 is as follows:

· Reference and tailor the applicable DIDs (Data Item Descriptions) http://assist.daps.dla.mil/quicksearch/

· Define the delivery requirements (media, quantity, date, format, location)

· Define the approval criteria

· Reference the applicable SOW paragraph(s)

· Identify appropriate distribution statement(s)

· Allow the contractor to accurately price deliverables

You have three versions of the DD Form 1423 from which to choose. The basic DD Form 1423 allows up to four data items to be listed per page. The DD Form 1423-1 has an expanded Remarks block (Block 16) and accommodates only one data item.  Finally, DD Form 1423-2, which also has an expanded Remarks block, allows two data items per page. 

Each DD Form 1423 provides a full-page explanation of data required within the blocks. For a more robust explanation of the form and step-by-step instructions, visit DoD 5010.12-M, Chapter 3 Acquisition of Data. 

2.8.5.1 Acquisition of Technical Data and Computer Software Rights 

No discussion of CDRLs would be complete without an extended treatment regarding the proper acquisition of rights in technical data and computer software contained in those CDRLs.  The reason why is best expressed by the following quotation from the DoN Acquisition and Capabilities Guidebook:  “PMs should consider acquiring necessary rights in technical data and computer software sufficient to permit competing follow-on acquisitions.”  

The following discussion summarizes DFARS 227.71, 227.72 and 246.710 and FAR 46.303 and 46.306, except for the provisions in those Subparts that discuss technical data and computer software rights acquired under Small Business Innovative Research (SBIR) contracts.  

(For further details regarding acquisition of technical data and computer software rights under DoD SBIR contracts, please contact the SPAWAR Office of Counsel.  Contracts awarded by civilian agencies (e.g., Government-Wide-Agency-Contracts (GWAC), Federal Supply Schedules) contain technical data and computer software clauses required by the FAR that are different than those clauses required by the DFARS.  The subject of procuring technical data and computer software via task orders, delivery orders, and/or Blanket Purchase Agreements issued under those contracts is beyond the scope of this summary.  For further details, contact the SPAWAR Office of Counsel.)     

Technical data is defined as recorded information, regardless of the form or method of the recording, of a scientific or technical nature (including computer software documentation), excluding computer software or data incidental to contract administration, such as financial and/or management information. 

Computer software is defined as computer programs, source code, source code listings, object code listings, design details, algorithms, processes, flow charts, formulae and related material that would enable the software to be reproduced recreated or recompiled, but excludes computer databases or computer software training.  

The Government rarely acquires title to technical data or computer software.  Instead, it usually purchases a license (otherwise known as “rights”) to use, release, or disclose that technical data or computer software for specified purposes even if the Government funded the development of that technical data or computer software.  Unless assigned to the Government, the contractor typically owns the copyrights in the technical data and computer software generated under a Government contract subject to the Government’s license rights.   

DoD policy is to acquire only that technical data and computer software, and the rights thereto, necessary to satisfy agency needs. Solicitations and contracts must specify the technical data and computer software to be delivered. They must also establish procedures for determining the acceptability of that data and computer software; identify separate Contract Line Item Numbers (CLINs) for that data and computer software; and require offerors to separately price each item, require offerors to identify data or computer software to be furnished with restrictions, and require contractors to identify technical data to be delivered with such restrictions prior to delivery.  

DoD is prohibited by statute from requiring the offeror, as a condition of being responsive to a Request for Proposal (RFP) or as a condition for award, to sell or otherwise relinquish to the Government any rights in technical data related to items, components, or processes developed at private expense except for certain types of technical data specified in the DFARS.  Similarly, offerors and contractors shall not be prohibited or discouraged from furnishing or offering to furnish items, components, or processes developed at private expense solely because the Government’s rights to use, modify, release, reproduce, perform, display, or disclose technical data pertaining to those items may be restricted.  

DoD is prohibited by regulation from requiring, as a condition of being responsive to an RFP or as a condition for award to sell, or otherwise relinquish to the Government any rights in noncommercial computer software developed at private expense except for certain types of computer software specified in the DFARS.  Similarly, offerors shall not be prohibited or discouraged from furnishing or offering to furnish noncommercial computer software developed exclusively at private expense solely because the Government’s rights to use, modify, release, reproduce, perform, display or disclose the software may be restricted.  

It is permissible, however, for the Government to evaluate the extent to which an offeror proposes to furnish rights in technical data and computer software, and use the results of that evaluation during source selections provided that offerors are put on notice of that fact in the RFP.  In other words, the Government’s evaluation of the offeror’s proposal to furnish a certain level of technical data and computer software rights may be used as part of the Government’s “best value” determination – but (with certain exceptions discussed later in this section) the Government cannot mandate the delivery of technical data or computer software with Government Purpose or Unlimited Rights.     

A common misconception is that the Government only acquires rights in technical data or computer software depending upon whether it has funded, in whole or in part, the creation of that data or software.  That is not always true. As described in the text following, there are certain circumstances under which the Government may – and in some cases must – obtain Unlimited Rights even if the data or software was developed solely at private expense.

Types of Rights

There are four types of rights the Government can purchase associated with noncommercial technical data (Unlimited Rights, Government Purpose Rights, Limited Rights, Specifically Negotiated License Rights) and four types of rights the Government can purchase associated with noncommercial computer software (Unlimited Rights, Government Purpose Rights, Restricted Rights, Specifically Negotiated License Rights) under DoD contracts.  

· Unlimited Rights – With respect to noncommercial technical data and computer software, the right to use, release, and disclose outside the Government without restrictions.

· Government Purpose Rights – With respect to noncommercial technical data and computer software, the right to use, release, and disclose within the Government without restriction and release or disclose outside the Government and authorize persons to whom release or disclosure has been made to use for U.S. Government purposes.  (“Government purpose” includes any activity in which the U.S. Government is a party, including competitive procurements and excluding use, release, or disclosure for commercial purposes.)  After five years (or some other period negotiated by the parties), the Government’s rights in such noncommercial technical data or computer software are automatically upgraded to Unlimited Rights.  

· Limited Rights / Restricted Rights – With respect to noncommercial technical data / and with respect to noncommercial computer software, prohibited from being disclosed outside the Government except in certain situations (discussed below).  

· Specifically Negotiated License Rights –  Parties can modify the standard license rights granted to the Government or obtain rights under circumstances where the Government would ordinarily not be entitled to specific rights. The Government may accept lesser rights when it has Unlimited Rights or Government Purpose Rights in noncommercial technical data – but it may not accept less than Limited Rights. By statute, however, if the technical data is of a certain type (see below), the contractor may never restrict the Government from releasing or disclosing such technical data outside the Government – and the Government is prohibited from negotiating away its Unlimited Rights to use, release, or disclose such technical data.      

The types of rights the Government acquires in technical data or computer software pertaining to commercial items are different than those associated with noncommercial items.  Specifically, if technical data pertaining to commercial items is procured, the Government will have the unrestricted right to use, release, or disclose such technical data if it was previously provided without restrictions; is form/fit/function data; are a correction or change to technical data furnished to the contractor by the Government; or are necessary for operation, maintenance, installation or training purposes (other than detailed manufacturing or process data).  Outside of those situations the Government may not use, release, or disclose technical data outside of the Government unless (1) such use, release or disclosure is necessary for emergency repair/overhaul of the commercial items procured or (2) it obtains a license from the licensor to do so.  Commercial computer software shall be acquired under licenses customarily provided to the public unless those licenses are inconsistent with Federal procurement law or do not otherwise satisfy user needs.  Such software shall be obtained competitively, to the maximum extent practicable, using firm-fixed-price contracts or firm-fixed-priced orders under available pricing schedules.  

Analytical Framework for PMs and PCOs

The following is an analytical framework that Program Managers and Contracting Officers should use when acquiring rights in technical data and computer software, and using, releasing, or disclosing that technical data and computer software after award:

1. Prior to submitting a Procurement Request to SPAWAR 02, the Program Office should determine (a) the purpose(s) for which the technical data and computer software are to be procured and (b) to whom the Government intends to use, release, or disclose that technical data and computer software.  Specifically, will only Government employees have access to it?  Will support services contractors?  Will the awardee’s competitors?  Will it be used to compete follow-on acquisitions for the supplies/services acquired under the contemplated acquisition?  

2. As discussed, the Program Office should create the appropriate CDRLs.

3. Review the content of the SOW paragraph and the DID invoked by each CDRL and then answer the following questions to determine the technical data/computer software rights associated with that CDRL to which the Government may be entitled:  

(a1) If those sources describe noncommercial technical data, is it . . . 

i. form/fit/ function data,

ii. data necessary for installation/operation/maintenance/training purposes (other than detailed manufacturing process data), data that constitutes a correction or change to data furnished by the Government, or

iii. data otherwise publicly available or has been released by the contractor without restrictions?  

If so, the Government will acquire Unlimited Rights in that technical data.  

(a2) If not, does that noncommercial technical data pertain to . . .

i. studies, analyses, test data or similar data produced in the performance of a contract where that study, analysis, test data or similar work was specified as an element of performance, 

ii. data that the Government has obtained Unlimited Rights under another Government contract or as a result of negotiations, or 

iii. data furnished under another Government contract with Government Purpose Rights or Limited Rights and the restrictive condition(s) has/have expired?  

If so, then the Government may – but is not required to – obtain Unlimited Rights in such data.  

(b) If those sources describe commercial technical data, is it . . .

i. form/fit/function data,

ii. data necessary for installation/operation/maintenance/training purposes (other than detailed manufacturing process data), data that constitutes a correction or change to data furnished by the Government, or 

iii. data otherwise publicly available or has been released by the contractor without restrictions?  

If so, the Government must obtain Unlimited Rights in that data.     

(c) If those sources describe noncommercial computer software, is it . . .

i. computer software documentation required to be delivered under this contract, 

ii. corrections/changes to computer software or computer software documentation furnished to the contractor by the Government, 

iii. computer software or associated documentation that is otherwise publicly available or has been released or disclosed by the contractor or its subcontractor without restriction on further use, release or disclosure, 

iv. computer software or associated documentation obtained with Unlimited Rights under another Government contract or as a result of negotiations, or 

v. computer software and associated documentation furnished under another Government contract under restrictive conditions that have expired?  

If so, the Government may – but is not required to – obtain Unlimited Rights in that computer software. 

(d) If those sources describe commercial computer software, the Government’s rights to use, release, or disclose that software outside the Government will be defined by the software license agreement.      

4. If the CDRL item (either technical data or computer software) does not fit within the enumerated categories listed above, will that item be developed exclusively with Government funds?  If so, the Government is entitled to – but is not required to obtain – Unlimited Rights to use, release, or disclose that item.  If not, will the item be developed in part with Government funds?  If so, the Government is entitled to – but is not required to obtain – Government Purpose Rights.  However, the Government cannot negotiate specifically negotiated license rights in technical data that are less than Limited Rights, or specifically negotiated license rights in computer software that are less than Restricted Rights.  If the item was or will be developed exclusively at private expense, the Government generally receives Limited Rights or Restricted Rights, respectively, unless the Government negotiates receipt of additional rights.      

5. The Contracting Officer and the Program Office should properly structure the solicitation to acquire the appropriate rights in technical data and computer software that will satisfy the Government’s minimum needs.  The following is a recommended approach:

Section B: The instructions for filling out Block 18 of the DD Form 1423 expressly state that “[t]he estimated data prices” that offerors must propose “shall not include any amount for rights in data.”  Accordingly, Contracting Officers should create a priced CLIN for “Rights in Technical Data, Computer Software, and Computer Software Documentation” accompanied by a Pricing Table.  The Pricing Table should consist of four columns (i.e., “CDRL Number,” “CDRL Description,” “Technical Data/Computer Software Rights Classification,” “Price”) and a quantity of rows equivalent to the number of CDRLs that will acquire technical data or computer software.  Fill-in the first and second columns.  Based upon the answers provided to the questions listed above, fill-in the third column with either “Unlimited”, “Government Purpose” or “Offeror to Complete.”  With respect to the fourth column, fill-in “$0” for CDRLs for which the Government will acquire “Unlimited” Rights and leave the remaining cells associated with non-Unlimited Rights CDRLs for the offeror to fill-in with the price it proposes to sell those rights to the Government.

Section H: If the computer software is being delivered under a fixed-price CLIN, consider obtaining a warranty for that software.

Section I:  Incorporate by reference all technical data and computer software clauses recommended by SPAWAR’s Patent Counsel.  In addition, incorporate by reference DFARS 252.246-7001 (“Warranty of Data”).          

Section J:  Indicate that the offeror’s completed certification/representation (see below) will be an attachment to the resulting contract.  List all CDRLs as exhibits.  

Section K:  Insert DFARS 252.227-7017 (“Identification and Assertion of Use, Release, or Disclosure Restrictions”) and DFARS 252.227-7028 (“Technical Data or Computer Software Previously Delivered to the Government”).  The former provision requires offerors to identify any technical data or computer software it proposes to deliver to the Government after award with less than Unlimited Rights.  It is SPAWAR policy to incorporate by reference all certifications/representations into the resulting contract after award.  However, the DFARS states that that certification/representation should be an attachment to the contract.   

Section L:  Describe the reasons why the Government’s minimum needs include acquiring specific rights in that technical data and computer software to be delivered after award.  Provide instructions to offerors (1) instructing them how the Cost/Price Volume of their proposal should fill-in the Section B Pricing Table described above, and (2) requiring them to complete DFARS 252.227-7017 consistent with the manner in which the offeror has filled-in that Pricing Table.  Create an evaluation factor or sub-factor that instructs offerors to complete DFARS 252.227-7017 by identifying what, if any, restrictions to the Government’s rights to use, release or disclose technical data or computer software delivered after award will exist for each and every CDRL containing technical data or computer software to be delivered under the resulting contract.      

Section M:  Indicate the relative ranking of the evaluation factor or subfactor described above in relationship to the remaining factors and sub-factors.  State that the Government will evaluate the extent to which the offeror is willing to provide or sell to the Government no less than Unlimited Rights to all technical data and computer software labeled as such in the Section B Pricing Table and whatever rights the Government has identified in that Pricing Table and Section L are its minimum needs for the remaining items of technical data and computer software listed in that Pricing Table as indicated in the offeror’s completed DFARS 252.227-7017 certification/representation, and the resultant effects of the offeror’s enumerated restrictions (if any) on the Government’s ability to use, release or disclose technical data and computer software delivered during contract performance.  Explain how the prices the offeror proposes for the rights in technical data and computer software it proposes to deliver to the Government after award will be used as part of the Government’s cost/price evaluation.

6. Upon receipt of offerors’ proposals, the Government evaluation team should evaluate those proposals in accordance with the Sections B/I/J/K/L/M provisions described above.  If an offeror asserts in its DFARS 252.227-7017 certification/ representation that it will be delivering a particular CDRL with less than Unlimited Rights and the Government’s minimum needs are for Unlimited or Government Purpose rights, it may be necessary to (1) request during discussions that the offeror provide support for its position, or (2) amend the RFP to change the Government’s minimum needs.  If any Specifically Negotiated License Rights are negotiated between the parties, amend the RFP such that that license is incorporated by reference into Section J and is physically attached to the proposed contract.  Award contracts consistent with the evaluation scheme described in Section M.   

7. If requirements change after award such that the contract must be modified to require the contractor to deliver additional CDRL items (i.e., additional items of technical data or computer software), the Government should revise the Section B Pricing Table to add those items and obtain pricing for the rights in technical data and computer software for those items, require the offeror to revise their DFARS 252.227-7017 certification/ representation), and modify the contract accordingly.  

8. Upon receipt of technical data and computer software from the contractor, the program office should check the CDRL item to ensure that any restrictive legends affixed to it conform to the restrictive legends required by the DFARS clauses incorporated by reference into the contract.  If it does not, the program office should immediately notify the Contracting Officer so the Contacting Officer may challenge those restrictive legends in order that they may be removed.  

The Government has the latter of three years (i) from the date the technical data or computer software is delivered to the Government, or (ii) three years following final payment under the contract, to challenge the validity of any restrictive legend affixed to that data or software.  Although a formal challenge takes time, until the contractor removes those restrictive legends or gives notice that it intends to litigate the matter after receiving a Contracting Officer’s Final Decision determining that the validity of the restrictive marking is unjustified, with very rare exceptions the Government cannot cancel or ignore those markings.  Under such circumstances, the Government cannot use, release or disclose that technical data or computer software in a manner inconsistent with that restrictive legend.     

9. If the Deferred Ordering clause (DFARS 252.227-7027) is contained in the contract, the Government may require the contractor to deliver any data or software to the Government, not expressly identified in the contract but generated in the performance of the contract or any subcontract, anytime during performance of the contract or within three years after acceptance of all items (other than technical data or computer software).  

10. With respect to technical data, if the Government discovers that the technical data delivered by the contractor is defective, it has three years to obtain the remedies described in DFARS 252.246-7001 (“Warranty of Data”) from the date of delivery.  Those remedies include requiring the contractor to correct or replace at the contractor’s expense the nonconforming technical data, a downward adjustment of the price of that technical data, or correcting or replacing the nonconforming technical data and charging the cost to the contractor.  With respect to computer software delivered under a cost-reimbursable or time-and-materials/labor-hour contract, as stated in FAR 52.246-3 (“Inspection of Supplies – Cost-Reimbursement”), FAR 52.246-6 (“Inspection – Time-and-Material and Labor-Hour”), and FAR 52.246-8 (“Inspection of Research and Development – Cost-Reimbursement”), if the Government discovers within six months of delivery (or other period specified by the contract) that the computer software delivered is defective, it may require the contractor to replace or correct nonconforming computer software at no increase in fee.   

11. Program Offices should use the following guidelines to determine whether the technical data and computer software delivered under the awarded contract may be released outside the Government:

a. Assuming that the technical data or computer software delivered to the Government is not subject to the Arms Export Control Act, if that data or software contains no restrictive legends it is presumed to have been delivered with Unlimited Rights.  It may therefore be release outside the Government without restrictions.

b. Technical data or computer software marked with Government Purpose Rights restrictive legends cannot be released outside the Government – including to support services contractors – unless (1) the recipient’s contract contains DFARS 252.227-7025 (“Limitations on the Use or Disclosure of Government-Furnished Information Marked with Restrictive Legends”) or (2) the recipient signs the Use and Non-Disclosure Agreement found at DFARS 227.7103-7(c).  

c. Technical data marked with Limited Rights restrictive legends cannot be released outside the Government unless (1) the recipient requires such data to perform emergency repair and overhaul, or the release or disclosure (other than detailed manufacturing or process data) will be to a foreign government that is in the interest of the U.S. Government to release and is required for evaluational or informational purposes, (2) the recipient’s contract contains DFARS 252.227-7025, and (3) the Government notifies the owner of that technical data of such reproduction, release, disclosure or use.  If such Limited Rights data is provided to a recipient for purposes of emergency repair or overhaul, the recipient shall be required to destroy that data and all copies in its possession promptly following completion of the emergency repair/overhaul.  

d. Computer software marked with Restricted Rights legends cannot be released outside the Government unless (1) the recipient is a contractor/subcontractor performing a services contract to use that computer software to diagnose and correct deficiencies in a computer program, to modify computer software to enable a computer program to be combined with, adapted to, or merged with other computer programs or when necessary to respond to urgent tactical situations, the recipient’s contract contains DFARS 252.227-7025 or the recipient has signed the Use and Non-Disclosure Agreement found at DFARS 227.7103-7(c), the Government notifies the owner/licensor that a release or disclosure to the recipient was made, the Government prohibits the recipient from decompiling, disassembling, or reverse-engineering the software or using software decompiled, disassembled, or reverse-engineered by the Government, and  the recipient uses the computer program with one computer at one time, OR (2) the recipient is a contractor/subcontractor performing emergency repairs or overhaul of items or components procured under this or a related contract to use the software to perform the repairs or overhaul made or to modify that software to reflect the repairs or overhaul made, the recipient is subject to the Use and Non-Disclosure Agreement found at DFARS 227.7103-7(c) or is a Government contractor whose contract contains DFARS 252.227-7025, and the Government prohibits the recipient from decompiling, disassembling or reverse-engineering the software or using software decompiled, disassembled, or reverse-engineered by the Government.    

e. Technical data or computer software marked with Specifically Negotiated License Rights cannot be released outside the Government unless (1) the conditions specified in that license – which should be incorporated by reference into the contract and physically attached to the contract referenced in that restrictive legend – have been satisfied, (2) the recipient’s contract contains DFARS 252.227-7025, and (3) the recipient has signed the Use and Non-Disclosure Agreement found at DFARS 227.7103-7(c) as modified by DFARS 252.227-7025(b)(3). 

Analysis of Rights 

Occasionally, it is necessary to conduct an analysis of the rights in technical data and computer software the Government purchased under one or more contracts under circumstances where the Government failed to use an approach similar to that recommended above to expressly identify its technical data and computer software rights requirements under those contracts prior to award.  Instead, the Government merely incorporated by reference standard FAR or DFARS clauses – or even failed to include a standard DFARS clause.  

The circumstances under which such an analysis may be required include, but are not limited to:  (1) determining whether the Government acquired sufficient rights in technical data or computer software to compete follow-on acquisitions or, conversely, whether the Government may be forced to acquire supplies/services sole-source because it did not acquire sufficient rights in technical data or computer software to compete such acquisitions, and (2) determining whether technical data or computer software delivered to the Government by an Original Equipment Manufacturer (OEM) may be released to support services contractors so those support services contractors can advise the Government regarding the accuracy and completeness of that technical data or computer software.  The types of documents required to perform such an analysis include, but are not limited to:  (1) copies of all relevant contracts, (2) copies of FAR/DFARS standard clauses incorporated by reference into the contract (note that by the time such an analysis is done, those clauses might be difficult to obtain if they have since been superseded by a more current version or have been deleted from the FAR/DFARS), and (3) copies of the technical data/computer software in dispute.  As can be imagined, completing such an analysis where the Government acquired various rights under multiple contracts can take months – and litigation, if that becomes necessary, can literally take years to resolve.  

Thus, the benefit to following the analytical framework offered in this section should be obvious: 

· It will help facilitate proper acquisition planning.

· It will reduce the probability that a complicated technical data/computer software rights analysis will need to be completed years after a contract has been awarded.

· It will reduce the probability that litigation may be necessary to resolve a dispute between the contractor and the Government regarding what rights the Government actually purchased.  

In conclusion, complicated statutes and regulations govern the proper acquisition and enforcement of rights in technical data and computer software.  It is strongly recommended that the advice of the cognizant program attorney be solicited with respect to the procurement of rights in technical data and computer software for a particular acquisition prior to release of the solicitation.  

2.8.6 Contract Security Classification Specification (DD 254) 

U.S. industry develops and produces the majority of our nation’s defense technology – much of which is classified – and thus plays a significant role in creating and protecting the information that is so vital to our national security.  The National Industrial Security Program (NISP) was established in 1993 to ensure that cleared U.S. defense contractors safeguard the classified information in their possession while performing work on contracts, programs, bids, or research and development efforts.
SPAWAR and SPAWAR supported PEOs and DRPMs adhere to the tenets of NISP via the DoD Contract Security Classification Specification form (DD 254).  The DD 254 ensures protection and control of classified information by providing specific contractual security classification guidance to contractors. 

An original DD 254, with attachments and supplements as applicable, must be included with each solicitation that will require the contractor, upon award, to handle classified material in accordance with its terms and conditions. Upon award, the prime contractor’s name will be included in the DD 254. 

The Program Office should complete a DD 254 to the best of its ability for inclusion in the PR package and then send an electronic draft to Security’s COR (Code 20355 for SPAWAR, 20353 for SSC-San Diego) for review, approval, and signature. Security’s COR will then forward the DD 254 to the PCO. 

The Contract Security Classification Specification  (DD254) Preparation Guide provides an explanation of the DD 254 form as well as excellent step-by-step instructions to completing the form not only for solicitations but also for awards, delivery orders, blanket purchase agreements, and retention authority.

2.8.7 Proper Use of Award Fee Contracts and Award Fee Provisions

Over the past several years there has been an increase in the number of 

cost-plus-award-fee contracts issued by SPAWAR, specifically for development efforts and low rate initial production (LRIP) efforts.  It is the policy of the Department of Defense (DoD) Acquisition, Technology and Logistics (AT&L) that objective criteria be utilized, whenever possible, to measure contract performance.  

In those instances where objective criteria exist, and the Contracting Officer and Program Manager wish to also evaluate and incentivize subjective elements of performance, the most appropriate contract type would be a multiple incentive type contract containing both incentive and award fee criteria (e.g., cost-plus-incentive/award fee, fixed-price-incentive/award fee) or a fixed price/award fee contract.

If appropriate objective criteria does not exist and it is appropriate to use a cost-plus-award fee (CPAF) contract, then the Head of the Contracting Activity (HCA) must sign a determination and finding (D&F) that “the work to be performed is such that it is neither feasible nor effective to devise predetermined objective incentive targets applicable to cost, technical performance or schedule.”  The HCA may delegate this approval authority, within the contracting chain, no lower than one level below the HCA.

FAR 16.104 requires that we take into account a number of factors when selecting the proper contract type.   FAR 16.405-2 (b)(1)(i) states that:  “The cost-plus-award-fee contract is suitable for use when – (i) The work to be performed is such that it is neither feasible nor effective to devise predetermined objective incentive targets applicable to cost, technical performance, or schedule.”

The following rating system shall apply to all award fee provisions:  Outstanding, Excellent, Good, Satisfactory and Unsatisfactory.  Please see the OUSD Memo, Proper Use of Award Fee Contracts and Award Fee Provisions, April 24, 2007 for the definition of these ratings and an explanation on how the award fee may be earned.

Contracting Officers are required, with the Program Manager, to determine the basic contract requirements that will be specified in the contract.  The contracting officer is responsible for including award fee criteria in the Award fee plan.  

This policy is effective for all solicitations issued commencing on 1 August 2007, and will be incorporated into the FAR or DFARS, as appropriate.   

For a more detailed description of the proper use of award fee contract and award fee provisions, please see the OUSD Memo, Proper Use of Award Fee Contracts and Award Fee Provisions, April 24, 2007.  
2.8.8 Award Fee Plan

If the Procuring Contracting Officer (PCO) selects the contract type of Fixed Price Award Fee (FPAF) or Cost Plus Award Fee (CPAF) for his/her procurement, an Award Fee Plan (AFP) must be approved by the cognizant Award Fee Determining Official (AFDO)/ Fee Determination Official (FDO) and included in the Request for Proposal (RFP) package.  Per the draft  memorandum re:  Source Selection Authority (SSA)and Sole Source Justification Policy,  Mr. Chris Miller will be the AFDO/FDO for all PEO (C4I) contracting efforts and all AFPs must be submitted as part of the Source Selection Plan (SSP) approval process and routed in accordance with the Source Selection Plans (SSPs)/Award Fee Determination routing sheet.

The AFP is created by the Program Office and PCO to establish the evaluation procedures, criteria and guidelines by which the Government shall assess the contractor’s performance under each task order to determine the amount of any earned award fee.  The intent of this award fee is to provide full incentive for the contractor to exceed the basic requirements of the contract while providing a high quality timely product using sound business practices. The AFP serves as the guiding document for the evaluation of the contractor’s performance and as the basis for the overall assessment provided to the FDO.  The AFP plan will detail procedures to be followed in preparing the evaluation, the organizational structure of the award fee evaluators, the evaluation criteria, and the periods of performance.

After the AFP has been approved and prior to the Award Fee Periods, a review will be conducted by the Program Office (PO), PCO and legal advisor to ensure the objectives are still relevant and are written in such a way to incentivize optimal performance.  If the Contractor is not meeting negotiated cost and scheduled targets, award fee criteria may be modified during the life of the contract to put emphasis on those areas that the Government deems critical for successful contract performance (e.g., cost constraint, schedule adherence, etc.).  

Once the criteria has been reviewed and the award fee evaluations have been completed by the PO, PCO and legal advisor, the Award Fee Review Board, which includes the AFDO/FDO, legal advisor and other Government appointed representatives, will convene and make a final decision on the Award Fee scores.  A copy of these scores and justification must then be provided via an FDO memo to the SSA.

For additional policy guidance on Award Fee Plans, please visit the PEO (C4I) draft memorandum, Source Selection Authority (SSA) and Sole Source Justification Policy.  To view a sample AFP, please visit http://contracting.hill.af.mil/AirCraft/desp/Attachment-2-Award-Fee-Plan.doc.

2.9 Source Selection Plan

In a competitive procurement, the Source Selection Plan (SSP) is vital. (For requisite documentation for Other Than Full and Open Competition see CMPG 2.7.) Created by the Program Office, the SSP specifies how the source selection process will be organized and conducted, and describes in detail how to analyze and evaluate the proposals and ultimately select the winning offeror(s). To be executed successfully, the SSP must describe clearly and succinctly the information expected in offerors’ proposals and the evaluation criteria (and their relative importance) the Government will use to evaluate that information.   

Although the Program Office is responsible for preparing the SSP, the Source Selection Advisory Council (SSAC) chair, the Procurement Contracting Officer (PCO), and a legal advisor will assist in preparation and/or review of the document. Final signature approval is required by the PM, PCO, and the Source Selection Authority (Please see the draft PEO (C4I) SSA and Sole Source Justification Policy, the draft PEO (C4I) Source Selection Authority (SSA) Delegation Policy dtd 04 Aug 2006 and CMPG 4.2.)  In order to obtain final approval on your SSP, a brief must be presented to the SSA in the format outlined in the brief, Source Selection Plan Presentation to Mr. Miller.
The SSP must be created and approved prior to solicitation release because it includes Sections L (Instructions, Conditions, and Notices to Offerors) and M (Evaluation Factors for Award) of the solicitation. 

2.9.1 Developing the SSP

SPAWAR does not require a standard SSP format; however, a model SSP has been created by SPAWAR Legal to promote common processes and is available for your assistance. Use prudent business judgment to tailor the size and detail of your SSP based upon the complexity of the acquisition. At a minimum, the SSP should include the following:

· A statement of the specific objectives of the plan.

· Background of the program.

· Description of the supplies/services to be procured.
· Description of the Source Selection Organization and the duties and responsibilities of each of the key members. 
· Planned pre-solicitation activities (e.g., issuance of a draft solicitation, conduct of pre-solicitation and/or pre-proposal conferences, sources sought synopsis).

· Proposed acquisition strategy, including an explanation of the contract type and whether multiple awards are anticipated.

· The basis for contractor selection to include proposed evaluation factors and subfactors, their relative importance, and associated standards.

· The proposed evaluation methodology and any proposed innovative techniques. 

· Source selection milestones occurring between receipt of proposals and signing the contract.

· Whether contractor support will be required in the evaluation process and what role the contractors will have; procedures to counteract non-disclosure issues and organizational conflicts of interest. 

· Plan for obtaining adequate security facilities for all evaluation material and ensuring that adequate security provisions will be in effect in all evaluation areas.

The Software Process Improvement Initiative (SPII) was drafted to establish SPAWAR policies and procedures for incorporating software development, acquisition and life cycle support language for use in a Request for Proposal (RFP).  These procedures will help improve SPAWAR’s confidence in software integrator and development contractors in having well-documented, standardized software processes as well as a continuous software process improvement practices.

On November 17, 2006, ASN (RD&A) issued a memorandum titled Software Process Improvement Initiative Contract Language.  It standardized contract language to improve software acquisition.  The guidance and language shall be used for competitive procurements as well as for sole source procurements that call for software development, acquisition and life cycle support.  This policy is effective for all such solicitations issued after January 1, 2007.

The contract specialist shall incorporate the requirements outlined by this document into the Source Selection Plan (SSP) and incorporate the provisions at L-709, Draft Software Development Plan, and M-709, Software Development Evaluation Factors for Award, into their solicitation.

The PM/Technical Codes are responsible for evaluating the Software Development Plan (SDP) and Software Development Plan Rationale relying on the standards of IEEE/EIA Std. 12207 to verify that the processes are appropriate to the software to be developed, are consistent with best practices, and are equivalent to at least CMMI ® capability Level 3.

The SPII is intended to assist in the development of the RFP with regards to software development.  Other RFP language for other aspects of software development are beyond the scope of the SPII.  

For more information on SPII, please visit the SCPPM document Software Process Improvement Initiative (SPII) and RFP Development.




2.9.2 Access to the SSP

SSP content is sensitive and should be treated as such.  FAR 2.101 states that SSPs are source selection information, which is “information prepared for use by an agency for the purpose of evaluating a bid or proposal to enter into an agency procurement contract, if that information has not been previously made available to the public.”  Disclosure of source selection information to any person not authorized to receive the information can jeopardize the integrity or successful completion of the procurement and could subject the person who released the information to criminal penalties. Typically only Source Selection Evaluation Board (SSEB) members and personnel from the responsible contracting activity with a “need to know” are authorized access to the plan. 

2.9.3 Selecting the Evaluation Methodology

In identifying a solicitation strategy, you must conceive of the best evaluation methodology for your acquisition. In a competitive environment, the tradeoff process is typically the most effective method of achieving “best value.” FAR 15.101explains the concept:

In different types of acquisitions, the relative importance of cost or price may vary. For example, in acquisitions where the requirement is clearly definable and the risk of unsuccessful contract performance is minimal, cost or price may play a dominant role in source selection. The less definitive the requirement, the more development work required, or the greater the performance risk, the more technical or past performance considerations may play a dominant role in source selection. 

Under the tradeoff process, you evaluate both cost (or price) and non-cost factors, and award the contract to the offeror proposing the combination of factors that represents the overall best value based on the evaluation criteria. Inherent in this process is the necessity to make tradeoffs considering the non-cost strengths and weaknesses, risks, and the cost (or price) offered in each proposal. The Source Selection Authority (SSA) will ultimately select the successful offeror by considering these tradeoffs and applying his/her business judgment to determine the proposal that represents the best value.

The tradeoff method is generally appropriate when you have a complex requirement, expect substantive differences in proposed solutions, and are willing to pay for added benefits. The nature of goods and services procured across by SPAWAR and SPAWAR supported PEOs and DRPMs makes the tradeoff process our most commonly used source selection method. 

An alternative evaluation method is “lowest price technically acceptable.” This method is appropriate when best value is expected to result from selection of the technically acceptable proposal with the lowest evaluated price.  When using this method, proposals are evaluated for acceptability but not ranked using the non-cost/price factors. Evaluation factors and significant subfactors that establish the requirements of acceptability are set forth in the solicitation, and the solicitation must specify that award will be made on the basis of the lowest evaluated price of proposals meeting or exceeding the acceptability standards for non-cost factors. When using this method, it is at the PCO’s discretion whether to include past performance as an evaluation factor. For more information on this method, visit FAR 15.101-2.

2.9.4 Developing the Evaluation Criteria

The most difficult task assigned to the Program Manager and SSAC members is the definition and subsequent development of evaluation criteria.  Criteria include evaluation areas, evaluation factors, and the relative importance of both.  The ultimate award decision will be based upon the evaluation factors and significant subfactors that you tailor to your procurement.  

The evaluation factors should map directly to your Specification and SOW/SOO. This is logical – bidders will submit offers in response to your requirements and work statement; you will then evaluate the offers based on how well their proposals meet your specifications and work requirements or objectives. 

Key Areas of Importance

Evaluation factors tell the offeror(s) how the overall source selection decision will be conducted.  When developing the evaluation criteria, you should incorporate “discriminators” – the significant aspects of a program that will likely elicit different responses from different offerers – into those criteria.  Mapping evaluation criteria to discriminators will allow the source selection team to distinguish among competing proposals in those areas most important to the Government in the procurement. This will facilitate selection of the offeror(s) most likely to deliver the best value to the Government, to perform the resulting contract(s) successfully, and to satisfy the Government’s requirements.

Evaluation factors and subfactors should be structured in order of their relative importance (to clearly reflect acquisition needs), and based on user requirements, acquisition objectives, perceived risks, and market research/analysis.

Factors and subfactors should . . . 

· Be definable and measurable in readily understood quantitative and or qualitative terms.

· Represent the key areas of importance and emphasis to be considered in the source selection decision.

· Be limited to the essential elements that will enable you to distinguish among proposals (i.e., discriminators).

Several steps are involved in the development of factors and subfactors:

· Conduct market research to identify probable offerors.

· Brainstorm critical factors and subfactors.

· Identify key discriminators that are likely to surface in the most advantageous proposals.

· Define the discriminators as evaluation factors and subfactors.

· Inform offerors in the draft RFP of the factors and subfactors and their relative importance (if a draft RFP is used).

· Assess feedback during pre-solicitation exchanges.

· Change the factors and subfactors as necessary before issuing the solicitation.  After issuance of the solicitation, factors and subfactors must not be changed without the SSA/contracting officer’s approval and amendment of the solicitation and SSP.

· Determine whether consistency exists between Section L, Section M, and the SOW/SOO/Spec.

There are advantages and disadvantages to including a large number of factors/subfactors/sub-subfactors in Sections L/M of a solicitation. In some cases, the use of too many evaluation factors/subfactors/sub-subfactors could lead to dilution of the relative ranking of those criteria and thus reduce the evaluation to a mechanical “bean-counting” exercise. It could also reduce the SSAC’s/SSA’s flexibility to explain in the source selection record why various discriminators between proposals, which may not have been known at the time the solicitation was released but were discovered upon review of the proposals, are now of sufficient importance as to affect the source selection decision. In other cases (e.g., complex hardware acquisitions) use of a large number of factors/subfactors/sub-subfactors – if those criteria are carefully drafted and bear a relationship to specific requirements in the SOW/SOO and specification – may increase the probability that evaluators will identify discriminators between proposals given that the granularity of such an evaluation scheme forces them to focus on minute details – and thus increases the probability that everything in the proposals has been carefully evaluated.  (This is especially true if one is using an automated source selection evaluation tool (e.g., ASSIST).) In any event, the decision regarding the quantity of factors/subfactors/sub-subfactors to be used for a particular source selection rests with the Program Office, the Contracting Officer, and the SSA.      

The following evaluation factors MUST be included in your SSP:

1. Technical Factors – may include technical approach, capabilities, management approach, experience, and personnel qualifications relative to accomplishing the tasks/objectives outlined in the SOW/SOO. 

2. Past Performance – (when using the tradeoff method) –details the quality of performance on previous contracts. 

3. Cost / Price 
Other common evaluation factors include Technical Excellence, Management Capability, Per
sonnel Qualifications, and Past Experience.
2.9.5 Weighting the Evaluation Criteria 

In accordance with FAR 15.304(c), the solicitation must identify whether all evaluation factors, other than cost or price, when combined are: significantly more important than cost or price, approximately equal to cost or price, or significantly less important than cost or price.  Thus, when using the tradeoff process, you must assign a relative importance to each evaluation factor and subfactor, with the relative importance tailored to specific requirements, so that offerors know what factors are most important to the Government and so that Source Selection Evaluation Board (SSEB) members evaluate offers fairly.  Priority statements should be used to express the relative importance of the evaluation factors and subfactors.  Numerical weighting (assigning points or percentages to the evaluation factors and subfactors) is not an authorized method of expressing the relative importance of evaluation factors/ subfactors.

The following is an example of a good priority statement:

Factor 1 (Past Performance) and Factor 2 (Technical Approach) are of equal importance and individually are more important than Factor 4 (Cost/Price); Factor 4 (Cost/Price) is significantly more important than Factor 3(Management); and Factors 1-3 combined are significantly more important than Factor 4.  Of the subfactors in Factor 2 (Technical Approach), Subfactor 1 (System Performance and Design), Subfactor 2 (Terminal Systems Engineering), Subfactor 3 (Software Development and Engineering) and Subfactor 4 (Technical Data and Computer Software Rights), are of equal importance to each other.  Subfactor 5 (Integration and Test) is of less importance than any of the subfactors 1, 2, 3, or 4.  Of the subfactors in Factor 3 (Management), Subfactor 1 (Program Management) and Subfactor 2 (Integrated Management) are of equal importance to each other.  Subfactor 3 (Development and Production Phase Transition) and Subfactor 4 (Key Personnel) are of equal importance to each other, and each is less important than either Subfactors 1 and 2.  Subfactor 5 (Small Business Participation) is of less importance than either Subfactor 3 or 4. 

2.9.6 Incorporating Portions of the SSP into the Solicitation

In developing your SSP, you will build Sections L and M of the solicitation. 

Section L – Instructions, Conditions, and Notice to Offerors contains instructions, solicitation provisions, and other information to guide offerors in preparing their responses to the solicitation, typically directing formatting and organizational specifications in the following areas:

· Administration 

· Management 

· Technical 

· Logistics 

· Past performance 

· Cost or pricing data 

Section M – Evaluation Factors for Award informs the offerors of the following:

· Evaluation criteria.

· Factors and subfactors and the importance or weight given to each factor and subfactor.

· How the factors interrelate.

· How proposals will be evaluated and how the Government will make its selection for award.

· Number of awards contemplated.

The success of an acquisition is directly related to the quality of Sections L and M of the solicitation. Thoughtful and well-written Sections L and M will facilitate a fair competition, enable the offeror to propose innovative solutions, and convey a clear understanding of the Government’s requirements and the areas in which the offerors can make technical and cost tradeoffs in their proposals.

For acquisitions utilizing the tradeoff approach, solicitation instructions for preparing and submitting proposals are critical. As stated, a link must exist between the solicitation requirements, each evaluation factor and subfactor, and proposal preparation instructions.   Additionally, the solicitation should only ask for the information needed to evaluate proposals against the evaluation factors and subfactors, and never for information not intended for evaluation.
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The offeror can accurately estimate cost.

B b s b

Firm Fixed-Price Contract

Economic conditions that will likely affect cost
significantly are outside of the offeror’s control, but
otherwise the offeror can accurately estimate cost.

Fixed-Price Economic Price
Adjustment Contract

There are substantial cost uncertainties, but it
should be possible to reasonably estimate maximum
cost and effective contractor management should be
able to assure that final costs will not exceed the
estimated maximum cost.

Fixed-Price Incentive Firm Contract

7k

The cost uncertainties are so great that any fixed-

price contract would force the contractor to accept
an unreasonable risk, but you can negotiate

_ | reasonable targets and formulas for sharing costs.

Cost-Plus-Incentive-Fee Contract

The contract level of effort is uncertain and it is NOT
feasible or effective to negotiate an adjustment

= | formula but the likelihood of meeting objectives can
be enhanced by a clear subjective fee plan.

Cost-Plus-Award-Fee Contract

_ | Costuncertainty is so great that establishment of Cost-Plus-Fixed-Fee Contract
predetermined targets and incentive sharing
arrangements could result in a final fee out of line
with the actual work
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