5252.223-9000  DON ADDITIONAL SAFETY REQUIREMENTS APPLICABLE TO SPECIFIED GOVERNMENT FURNISHED AMMUNITION AND EXPLOSIVES (OCT 1997)

The following additional safety requirements apply to Government Furnished Material (GFM) Ammunition and Explosives (A&E) containing nitrocellulose-based propellants and/or nitrate ester-based materials (such as nitroglycerin,) or such other similar A&E provided as GFM and designated by the Contracting Officer which have a tendency to become chemically unstable over time:

a.  The Contractor shall maintain inventory control records of potentially unstable GFM A&E by National Stock Number (NSN) or part number, lot number, nomenclature, storage location, quantity and date of receipt.

b.  The Contractor shall comply with any Government notice concerning any restrictions, suspensions and limitations imposed by the cognizant Government component on GFM A&E to ensure that the materials are safe for continued storage.

c.  Upon receipt of a notice from the Government of reclassification actions taken by the Government that render GFM A&E unserviceable, suspended or restricted, the Contractor shall immediately follow the instructions contained within the notice.

d.  When directed by the Government, the Contractor shall ship samples of GFM A&E in its possession to Government testing facilities. GFM A&E samples will be shipped with the Contract Number, NSN or part number, lot number, nomenclature and quantity clearly marked on the Bill of Lading. Failure to comply may result in rejection and/or disposal of the material at the destination at the expense of the Contractor.  Any costs associated with the rejection and/or disposal of non-compliant or unauthorized shipments shall be borne by the Contractor.

e.  Within 30 days of completion or termination of the contract, the Contractor shall request disposition instructions from the Contracting Officer for any residual, unserviceable, suspended or restricted GFM A&E.  The Contracting Officer shall provide disposition instructions to the Contractor not later than 90 days after they are requested.

f.  If disposition instructions direct shipment to a Government disposal or storage activity, the Contractor shall obtain verification of the contents and marking by the contract administration office Quality Assurance Representative prior to shipment.  Additionally, the Contractor shall notify the receiving activity 30 days prior to shipment and provide a detailed list of GFM A&E being returned.  Returned materials will be shipped with the Contract Number, NSN or part number, lot number, nomenclature and quantity clearly marked.  Failure to comply may result in rejection and/or disposal of the material at the destination at the expense of the Contractor.  Any costs associated with the rejection and/or disposal of non-compliant or unauthorized shipments shall be borne by the Contractor.

g.  If the Contractor has the capability to dispose of these materials at its facility and has been instructed to do so through disposition instructions, the Contractor shall provide written notice to the Contracting Officer identifying the materials it is disposing of by the Contract Number, NSN or part number, lot number, nomenclature and quantity, and the date the disposition of the materials was accomplished.

h.  If direction issued under this clause causes an increase in the cost of performance under this contract, the Contracting Officer shall make an equitable adjustment in the contract price.

(End of clause)

PRESCRIPTION:  Use in solicitations and contracts which (1) contain the clause at DFARS 252.223-7002, and (2) provide as GFM any A&E containing nitrocellulose-based propellants and/or nitrate ester-based materials (such as nitroglycerin,) or other similar A&E with a tendency to become chemically unstable over time

REFERENCE:
NMCARS 5223.370-5

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

52.204-2  SECURITY REQUIREMENTS (AUG 1996)(VARIATION)

(a) This clause applies to the extent that this contract involves access to information classified “Confidential”, “Secret” or “Top Secret.”

(b) The Contractor shall comply with (1) the Security Agreement (DD Form 441) including the National Industrial Security Program Operating Manual (DOD 5220.22-M), and (2) any revisions to that manual, notice of which has been furnished to the Contractor.

(c) If, subsequent to the date of this contract, the security classification or security requirements under this contract are changed by the Government and if the changes cause an increase or decrease in security costs or otherwise affect any other term or condition of this contract, the contract shall be subject to an equitable adjustment as if the changes were directed under the FAR 52.243-1 “Changes--Fixed-Price” clause.  This FAR 52.243-1 “Changes--Fixed-Price” clause is incorporated by reference with the same force and effect as if given in full text and applies only to the requirements in this “Security Requirements” clause.

(d) The Contractor agrees to insert terms that conform substantially to the language of this clause, including this paragraph (d), but excluding any references to the FAR 52.243-1 “Changes--Fixed-Price” clause, in all subcontracts under this contract that involve access to classified information.

(End of clause)

PRESCRIPTION:  (a) This clause is for use in contracts for commercial items including information technology hardware and/or software.  This clause may also be used in an information technology Federal Supply Schedule blanket purchase agreement issued under FAR Subpart 8.4.  The basic clause requires the contractor to comply with the Security Agreement (DD Form 441) including the National Industrial Security Program Operating Manual (DOD 5220.22-M).  For the purpose of these instructions, the word “commercial” has the same meaning as the term “commercial item” as that term is defined in FAR 2.101, and the term “information technology” has the same meaning as that term is defined in FAR 2.101.

(b) This “Variation” to FAR 52.204-2 “Security Requirements” clause was modified to reflect that if the security classification or security requirements under the contract are changed by the Government, these changes are to be considered as directed under the FAR 52.243-1 “Changes--Fixed-Price” clause.  The FAR 52.243-1 “Changes-Fixed-Price” clause authorizes the Government to make unilateral changes to the terms and conditions of the contract.  The “Changes” clause in FAR 52.212-4 Contract Terms and Conditions--Commercial Items”, which is applicable to “commercial item” contracts, only authorizes changes based on the mutual agreement of the parties.  This modification to the basic clause has been made under the authority of FAR 12.301(a)(1) and FAR 1.102.

(c) Likewise, paragraph (d) of the basic clause has been modified to specify that “The Contractor agrees to insert terms that conform substantially to the language of this clause, including this paragraph (d), but excluding any references to the FAR 52.243-1 “Changes--Fixed-Price” clause, in all subcontracts under this contract that involve access to classified information.

REFERENCE:
Local Policy

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

5252.209-9200  FIRST ARTICLE (GOVERNMENT TESTING) SPECIAL PROVISIONS (SEP 1989)

(a) For the purposes of this contract, the term “First Article” has the same meaning as the synonymous terms “preproduction model(s)” and “preproduction equipment.”

(b) The First Article shall conform in every respect with the requirements set forth for production equipment and shall be manufactured with tools, materials and methods which are the same as, or representative of, the equipment to be furnished under Items (s) ___________ [Contracting officer insert item number(s)] (herein called production equipment). The First Article shall not be delivered for first article approval tests as provided for in the clause of this contract entitled “First Article Approval--Government Testing” until after it has been fully tested by the contractor at his expense to determine compliance with said requirements and preliminary accepted by the Contract Administration Office.  The Contractor shall make a record of all data obtained during such tests in such form as is consonant with good engineering practice and furnish five (5) copies thereof.  The cover sheet of each copy of this record shall be marked with this contract number and the Item identification.  One (l) copy shall be furnished to the Contract Administration Office at the time of inspection for preliminary inspection, one (l) copy shall accompany the First Article on delivery thereof, and three (3) copies shall be furnished to the Space and Naval Warfare Systems Command at the time of First Article delivery.

(c) The Contractor shall incorporate all modifications required by any conditional approval and correct any damage or deterioration resulting from testing or shipment of the First Article.  As so modified and corrected, and subject to the next to last sentence of paragraph (b) of the clause of this contract entitled “First Article Approval--Government Testing,” the approved First Article _______________________ [Contracting officer insert alternatives for this paragraph (c): (1) “shall serve as a manufacturing standard”, (2) “may be redelivered as part of the production requirements”, or (3) or some other alternative].

(End of clause)

PRESCRIPTION:  Use when the FAR 52.209-4 “First Article Approval--Government Testing” clause is used and it is necessary to require the Contractor to perform preliminary testing prior to delivery of the First Article.

REFERENCE:
Local Policy

FAR Policy of 9.302.

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

H-302  ORGANIZATIONAL CONFLICT OF INTEREST (SYSTEMS ENGINEERING) (DEC 1999)

(a) This contract provides for systems engineering and related technical support for  __________________ [Contracting officer insert program or project name].  The parties recognize that by the Contractor providing this support, a potential conflict of interest arises as defined by FAR 9.505-1.

(b) For the purpose of this clause, the term “contractor” means the contractor, its subsidiaries and affiliates, joint ventures involving the contractor, any entity with which the contractor may hereafter merge or affiliate, and any other successor of the contractor.

(c) During the term of this contract and for a period of ___________ [Contracting officer insert the period of time] after completion of this contract, the Contractor agrees that it will not supply (whether as a prime contractor, subcontractor at any tier, or consultant to a supplier) to the Department of Defense, any product, item or major component of an item or product, which was the subject of the systems engineering and/or technical direction in support of ___________________ [Contracting officer insert program or project name] performed under this contract.  The contractor shall, within 15 days after the effective date of this contract, provide, in writing, to the Contracting Officer, a representation that all employees, agents and subcontractors involved in the performance of this contract have been informed of the provisions of this clause.  Any subcontractor that performs any work relative to this contract shall be subject to this clause.  The contractor agrees to place in each subcontract affected by these provisions the necessary language contained in this clause.

(d) The Contractor further agrees that it will not perform engineering services and technical support of the type described in the SOW for any product it has designed, developed, or manufactured in whole or in part.  The Contractor further agrees to notify the Contracting Officer should it be tasked to conduct engineering and technical support on such products and to take no action until directed to do so by the Contracting Officer.

(e) The Contractor acknowledges the full force and effect of this clause.  It agrees to be bound by its terms and conditions and understands that violation of this clause may, in the judgment of the Contracting Officer, be cause for Termination for Default under FAR 52.249-6.  The Contractor also acknowledges that this does not represent the sole and exclusive remedy available to the Government in the event the Contractor breaches this Organizational Conflict of Interest clause.

(End of clause)

PRESCRIPTION:  An Organizational Conflict of Interest clause for systems engineering and technical direction should be used whenever the Contracting Officer has reason to believe the conditions of FAR 9.505 apply. The Contracting Officer needs to consider the input from the requiring activity, legal counsel and even the contractor itself when considering the need for and nature of any potential Organizational Conflict of Interest (OCI) clause. The approval of the chief of the contracting office must be obtained in accordance with FAR 9.506. It is only necessary for a potential conflict of interest to exist. The need for and nature of any potential conflict of interest will vary.  Therefore, the Contracting Officer has discretion as to the specific language of this clause. 

REFERENCE:
FAR 9.505-1

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

H-303  ORGANIZATIONAL CONFLICT OF INTEREST (SPECIFICATION PREPARATION) (DEC 1999)

(a) This contract, in whole or in part, provides for the Contractor to draft and/or furnish specifications in support of _______________ [Contracting officer identify system or program].  Further, this contract may task the Contractor to prepare or assist in preparing work statements that directly, predictably and without delay are used in future competitive acquisitions in support of ________________ [Contracting officer identify system or program].  The parties recognize that by the Contractor providing this support a potential conflict of interest arises as defined by FAR 9.505-2.

(b) During the term of this contract and for a period of __________ [Contracting officer insert period of time after contract completion that contractor will not be allowed to supply time] after completion of this contract, the Contractor agrees that it will not supply as a prime contractor, subcontractor at any tier, or consultant to a supplier to the Department of Defense, any product, item or major component of an item or product, which was the subject of the specifications and/or work statements furnished under this contract.  The contractor shall, within 15 days after the effective date of this contract, provide, in writing, to the Contracting Officer, a representation that all employees, agents and subcontractors involved in the performance of this contract have been informed of the provisions of this clause.  Any subcontractor that performs any work relative to this contract shall be subject to this clause.  The contractor agrees to place in each subcontract affected by these provisions the necessary language contained in this clause.

(c) For the purposes of this clause, the term “contractor” means the contractor, its subsidiaries and affiliates, joint ventures involving the contractor, any entity with which the contractor may hereafter merge or affiliate and any other successor or assignee of the contractor.

(d) The Contractor acknowledges the full force and effect of this clause.  It agrees to be bound by its terms and conditions and understands that violation of this clause may, in the judgment of the Contracting Officer, be cause for Termination for Default under FAR 52.249-6.  The Contractor also acknowledges that this does not represent the sole and exclusive remedy available to the Government in the event the Contractor breaches this or any other Organizational Conflict of Interest clause.

(End of clause)

PRESCRIPTION: An Organizational Conflict of Interest clause for preparing specifications or work statements may be used whenever the Contracting Officer has reason to believe the conditions of FAR 9.505 apply. The Contracting Officer needs to consider the input from the requiring activity, legal counsel and even the contractor itself when considering the need for and nature of any potential Organizational Conflict of Interest (OCI) clause.  The approval of the chief of the contracting office must be obtained in accordance with FAR 9.506. It is only necessary for a potential conflict of interest to exist. The need for and nature of any potential conflict of interest will vary.  Therefore, the Contracting Officer has discretion as to the specific language of this clause.

REFERENCE:
FAR 9.505-2

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

H-304  ORGANIZATIONAL CONFLICT OF INTEREST (ACCESS TO PROPRIETARY INFORMATION) (DEC 1999)

(a) This contract provides for the Contractor to provide technical evaluation and/or advisory and assistance services in support of _________________ [Contracting officer insert system or program].  The parties recognize that by the Contractor providing this support a potential conflict of interest arises as described by FAR 9.505-3 and FAR 9.505-4.

(b) For the purpose of this clause, the term “contractor” means the contractor, its subsidiaries and affiliates, joint ventures involving the contractor, any entity with which the contractor may hereafter merge or affiliate, and any other successor or assignee of the contractor.

(c) The Contractor agrees to execute agreements with companies furnishing proprietary data in connection with work performed under this contract, which obligates the Contractor to protect such data from unauthorized use or disclosure so long as such data remains proprietary, and to furnish copies of such agreements to the Contracting Officer.  The Contractor further agrees that such proprietary data shall not be used in performing additional work for the Department of Defense in the same field as work performed under this contract whether as a prime, consultant or subcontractor at any tier.

(d) The contractor shall, within 15 days after the effective date of this contract, provide, in writing, to the Contracting Officer, a representation that all employees, agents and subcontractors involved in the performance of this contract have been informed of the provisions of this clause.  Any subcontractor that performs any work relative to this contract shall be subject to this clause.  The contractor agrees to place in each subcontract affected by these provisions the necessary language contained in this clause.

(e) The Contractor further agrees that it will not perform technical evaluations as described in the SOW for any product it has designed, developed, or manufactured in whole or in part.  The Contractor further agrees to notify the Contracting Officer should it be tasked to conduct such technical evaluations on such products and to take no action unless directed to do so by the Contracting Officer.

(f) The Contractor acknowledges the full force and effect of this clause.  It agrees to be bound by its terms and conditions and understands that violation of this clause may, in the judgment of the Contracting Officer, be cause for Termination for Default under FAR 52.249-6.  The Contractor also acknowledges that this does not represent the sole and exclusive remedy available to the government in the event the Contractor breaches this or any other Organizational Conflict of Interest clause.

(End of clause)

PRESCRIPTION: An Organizational Conflict of Interest clause for providing technical evaluation or advisory and assistance services or obtaining access to proprietary information may be used whenever the Contracting Officer has reason to believe the conditions of FAR 9.505 apply.  The Contracting Officer needs to consider the input from the requiring activity, legal counsel and even the contractor itself when considering the need for and nature of any potential Organizational Conflict of Interest (OCI) clause.  The approval of the chief of the contracting office must be obtained in accordance with FAR 9.506.  It is only necessary for a potential conflict of interest to exist.  The need for and nature of any potential conflict of interest will vary.  Therefore, the Contracting Officer has discretion as to the specific language of this clause.

REFERENCE:
FAR 9.505-3 and FAR 9.505-4

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

H-305  EXISTING ORGANIZATIONAL CONFLICT OF INTEREST (FEB 1999)
(a) Definitions.


(1) “Contractor” means the firm signing this contract.


(2) “Supplier” means a firm, or a firm’s subsidiaries, its parent corporation or subsidiary of the parent corporation, that is engaged in, or having a known prospective interest in the furnishing of __________________ [Contracting officer insert name of the item being furnished] in support of which, tasks will be performed under this contract.


(3) “Affiliates” means employees, directors, partners, participants in joint ventures, parent corporation, parent corporation subsidiaries, any entity into or with which the contractor may subsequently merge or affiliate, any other successor or assignee of the prime contractor and subcontractors.


(4) “Interest” means direct or indirect business or financial interest.

(b) Warranty Against Existing Conflict of Interest.  The contractor warrants that neither it nor its affiliates have any contracts with, or any material or substantial interests in the hardware or software suppliers.  For any breach of this warranty, the Government shall have the right to rescind this contract without liability or, at its discretion, terminate this contract for default.  In such circumstances, the contractor shall not be entitled to reimbursement of any cost incurred in performing this contract or payment of any fee thereunder.  Further, such shall not be allocable or chargeable, directly or indirectly, to any other contract with the Government.

(End of clause)

PRESCRIPTION:  Use in solicitations and contracts where the Contracting Officer has determined that such clause is necessary for avoiding, neutralizing, or mitigating a significant potential organizational conflict of interest involved in contract performance.  Use with “Notice of Organizational Conflict of Interest” provision in Section L.  This clause requires approval from the Chief of the contract office and legal counsel. 

REFERENCE:
FAR 9-502


NAVSUP Interim Clause Book H09-12

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

5252.215-9210  INCORPORATION OF REPRESENTATIONS AND CERTIFICATIONS BY REFERENCE (NOV 1991)

All representations and certifications and other written statements made by the contractor in response to Section K of the solicitation or at the request of the contracting officer which are incident to the award of the contract or modification of this contract, are hereby incorporated by reference with the same force and effect as if they were given in full text.

(End of clause)

PRESCRIPTION:  Insert in all contracts and solicitations exceeding the micropurchase threshold.

REFERENCE:
FAR 15.204-1(b)

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

5252.217-9200  DEFINITIZATION OF LETTER CONTRACT (JAN 1989)

(a) Letter Contract __________________ [Contracting officer insert contract number] dated ____________  [Contracting officer insert date of issuance of letter contract] as amended and extended was issued in anticipation of the execution of this modification.  This modification definitizes such letter contract and modifications ___________ [Contracting officer identify modifications issued after issuance of letter contract] thereto.  Any and all acts of performance under the letter contract, as amended by the modifications cited above, whether made by the Government or by the contractor, shall be deemed to have been made, done or performed under the applicable provisions of this modification.

(b) The costs, previous progress payments, aggregate progress payments and unliquidated progress payments mentioned in the Progress Payments clause include the costs incurred and progress payments made under the letter contract which has been definitized by this modification.

(c) The clauses of the basic letter contract and modifications _____________ [Contracting officer identify modifications issued after issuance of letter contract] entitled “Limitation of Government Liability” and “Contract Definitization” are hereby deleted.  All other terms and conditions of letter Contract ___________________ [Contracting officer insert contract number] and modifications _____________ [Contracting officer identify modifications issued after issuance of letter contract] remain in full force and effect, except as modified herein.

(End of clause)

PRESCRIPTION:  Use in letter contract definitization modifications that definitizes all or part of a letter contract.  Use paragraph (d) only if this is a partial definitization of the letter contract. Paragraph (b) is not applicable to cost-type documents.

REFERENCE:
DFARS 217.74 General Policy

Local Instructions

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

5252.217-9200  DEFINITIZATION OF LETTER CONTRACT (JAN 1989)--ALTERNATE I (JAN 1989)

If the definitization is a partial definitization of the letter contract, the following paragraph (d) is added to the 5252.217-9200 “Definitization of Letter Contract” clause:

(d) Modifications ______________ [Contracting officer identify any modifications that were issued as unpriced actions that will be definitized separately] to the letter contract will be definitized by separate action in accordance with the “Contract Definitization” and “Limitation of Government Liability”.

(End of Alternate I)

PRESCRIPTION:  The basic clause is for use in letter contract definitization modifications which definitizes all or part of a letter contract.  Alternate I that adds paragraph (d) to the basic clause is for use only if this is a partial definitization of the letter contract.

REFERENCE:
DFARS 217.74 General Policy

Local Instructions

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

5252.219-9201  SMALL BUSINESS SUBCONTRACTING PLAN (OCT 2003)

Pursuant to Public Law 95-507, the Contractor’s Subcontracting Plan for small business, HUBZone small business, small disadvantaged business, women-owned small business, veteran-owned small business, and service-disabled veteran-owned small business concerns is hereby approved and attached hereto as Attachment ___ [Contracting officer insert appropriate attachment number from Section “J”] and is made a part of this contract.

(End of clause)

PRESCRIPTION:  Use in solicitations and contracts when there is a requirement for contractor to furnish a Subcontracting Plan.

REFERENCE:
FAR 52.219-9

DFARS 252.219-7003

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

5252.225-9200  OFFSHORE PROCUREMENT OF COMSEC EQUIPMENT (MAY 1996)

Due to the unique sensitivity of Communications Security and to maintain rigid control over the integrity of COMSEC equipment, no subcontracts or purchase orders which involve design, manufacture, production, assembly or test in a location not in the United States, of equipment, assemblies, accessories or parts performing cryptographic functions shall be made under this contract without prior specific approval of the Contracting Officer.  The Contractor further agrees to include this clause in any and all subcontracts he may let pursuant to this contract for equipment, assemblies, accessories or parts.

(End of clause)

PRESCRIPTION:  Use in solicitations and contracts that have a requirement for prime (non-ancillary) COMSEC equipment.

REFERENCE:
DoD 5220.22-S (Section I)

DoD 5220.22-R (Section I Part 5)
LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

5252.231-9200  ANTICIPATORY COSTS (JAN 1989)

Allowable costs under this contract shall include such costs, incurred by the Contractor in connection with the work covered by this contract during the period from and including ___________ [Contracting officer insert date from which anticipatory costs are to be recognized] to the date of this contract, as would have been allowable pursuant to the terms of this contract if this contract had been in effect during said period; provided, however, that such costs shall not in the aggregate exceed ____________ [Contracting officer insert maximum amount of anticipatory costs that may be recognized] which amount is included in the estimated cost of this contract.

(End of clause)

PRESCRIPTION:  Use when costs in connection with work under a cost-type contract have been incurred by the contractor prior to the effective date of the contract and such costs have been approved in advance by the contracting officer.  Before approving any anticipatory costs, the contracting officer shall obtain approval to authorize such anticipatory costs from one level above the cognizant contracting officer.

REFERENCE:
FAR 31.205-32

SCPPM (Module 2.0) “Precontract (Anticipatory) Costs” Policy Document

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

5252.232-9206  SEGREGATION OF COSTS (DEC 2003)
(a) The Contractor agrees to segregate costs incurred under this contract at the lowest level of performance, either task or subtask, rather than on a total contract basis, and to submit invoices reflecting costs incurred at that level.  Invoices shall contain summaries of work charged during the period covered, as well as overall cumulative summaries by labor category for all work invoiced to date, by line item, task or subtask.

(b) Where multiple lines of accounting are present, the ACRN preceding the accounting citation will be found in Section B and/or Section G of the contract or in the task or delivery order that authorizes work.  Payment of Contractor invoices shall be accomplished only by charging the ACRN that corresponds to the work invoiced.

(c) Except when payment requests are submitted electronically as specified in the clause at DFARS 252.232-7003, Electronic Submission of Payment Requests, one copy of each invoice or voucher will be provided, at the time of submission to DCAA:

(1) to the Contracting Officer’s Representative or the Technical Representative of the Contracting Officer, and

(2) to the Procuring Contracting Officer.

(End of clause)

PRESCRIPTION:  Use in cost reimbursement or fixed-price services or time-and-material or labor-hour contracts when there is a need to segregate costs at the task or subtask level.  May be modified to require segregation at line item level as well.

REFERENCE:
FAR 15.812-1 General Policy

Local Policy

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

5252.242-9202  TECHNICAL DIRECTION (COST TYPE CONTRACTS) (APR 1992)
(a) Technical Direction may be provided to the Contractor from time to time by the Contracting Officer or Contracting Officer’s Representative, if authorized, during the term (term is defined as the period of performance for the basic contract and any options that may be exercised) of this contract.  Technical Direction will provide specific information relating to the tasks contained in the Statement of Work and will be provided to the contractor in writing.  Any Technical Direction issued hereunder will be subject to the terms and conditions of the contract.  The contract shall take precedence if there is any conflict with any Technical Direction issued hereunder, and cannot be modified by any Technical Direction.

(b) As stated, Technical Direction shall be issued in writing and shall include, but not be limited to, the following information:

(1) date of issuance of Technical Direction;

(2) applicable contract number;

(3) technical direction identification number;

(4) description of Technical Direction; 

(5) estimated cost;

(6) estimated level of effort by labor category; and

(7) signature of the PCO/COR.

(c) If the contractor does not agree with the estimated cost specified on the technical direction, or considers the technical direction to be outside the scope of the contract, he shall notify the PCO or COR immediately and, in the case of the estimated cost, arrive at a general agreement to the cost of the task. In the case of the direction requiring work that is out of the scope of the contract, the contractor shall not proceed with the effort unless and until the PCO executes a contract modification to include the change in scope.

(End of clause)

PRESCRIPTION:  Use when contracting for services and it is desired to give the PCO and/or COR the ability to issue technical direction letters.

REFERENCE:
FAR 37.102 Policy

DFARS 201.602-70

Local Policy

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

5252.243-9400  AUTHORIZED CHANGES ONLY BY THE CONTRACTING OFFICER (JAN 1992)

(a) Except as specified in paragraph (b) below, no order, statement, or conduct of Government personnel who visit the Contractor’s facilities or in any other manner communicates with Contractor personnel during the performance of this contract shall constitute a change under the Changes clause of this contract.

(b) The Contractor shall not comply with any order, direction or request of Government personnel unless it is issued in writing and signed by the Contracting Officer, or is pursuant to specific authority otherwise included as a part of this contract.

(c) The Contracting Officer is the only person authorized to approve changes in any of the requirements of this contract and notwithstanding provisions contained elsewhere in this contract, the said authority remains solely the Contracting Officer’s.  In the event the contractor effects any change at the direction of any person other than the Contracting Officer, the change will be considered to have been made without authority and no adjustment will be made in the contract price to cover any increase in charges incurred as a result thereof.  The address and telephone number of the Contracting Officer is:

[Contracting officer insert name, address and telephone number of the contracting officer]

NAME __________________________

ADDRESS ________________________

TELEPHONE _____________________

(End of clause)

PRESCRIPTION:  Insert in solicitations and contracts when it is anticipated that liaison and communications between Contractor and Government technical personnel will be required.  Use with the clause at FAR 52.243-7.

REFERENCE:
FAR 1.602

FAR 43.104

FAR 43.202

NAVSUP PUB 592

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

5252.245-9200  GOVERNMENT FURNISHED MATERIAL (JAN 1989)

The Government shall furnish to the Contractor for use in connection with this contract, the material set forth below:


DESCRIPTION

QUANTITY
[Contracting officer identify types and quantities of GFM to be provided]

Only the material listed above in the quantities shown will be furnished by the Government notwithstanding any provisions of the specifications to the contrary.  All other material required in the performance of this contract shall be furnished by the contractor. Government Furnished Material shall be delivered, all transportation charges paid, within ___________ [Contracting officer insert when GFM will be provided] days from the date of contract to the cognizant contract administration office specified herein, in care of the contractor’s plant at __________________ [Contracting officer identify where GFM is to be delivered].  Such material shall be subject to the Government Property clause of this contract.

(End of clause)

PRESCRIPTION:  Use in solicitations and contracts when Government Furnished Material (GFM) will be furnished to the contractor which will subsequently be consumed into the end product(s) being supplied under the contract.  Use in conjunction with the FAR 52.245-2, 52.245-3, 52.245-4, 52.245-5, 52.245-6 or 52.245-7 clause.  Also use the DFARS 252.245-7001 clause.

REFERENCE:
FAR 45.102 General Policy

Local Policy

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

5252.245-9201  GOVERNMENT FURNISHED PROPERTY (MAR 2002)

The Government will provide only that property set forth below, notwithstanding any provisions of the specification(s) to the contrary:

DESCRIPTION


QUANTITY
DATE

LOCATION

[Contracting officer identify type, quantity, where and when of GFP to be provided]

(End of clause)

PRESCRIPTION:  Use a clause substantially the same as the 5252.245-9201, Government Furnished Property, clause in solicitations and contracts when Government Furnished Property is to be provided to the contractor for use in the performance of the contract.  Use this clause in conjunction with the Government-Furnished Property clauses at FAR 52.245-2, 52.245-3, 52.245-4, 52.245-5, 52.245-6 or 52.245-7 and DFARS 252.245-7001.  This clause supplements that part of the FAR 52.245-2, 52.245-4, and 52.245-5 clauses that specify that the Government-Furnished Property to be provided be identified “in the Schedule or specifications…” and that part of the FAR 52.245-3 and 52.245-7 clauses that specify that the Government-Furnished Property to be provided be identified “in the Schedule…”  When Government-Furnished Property is being provided, contracting officers shall insure that all the property is identified in this clause and not in the specifications or the statement of work.

REFERENCE:
FAR 45.102 General Policy

Local Policy

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

5252.245-9402  RENT FREE USE OF GOVERNMENT PRODUCTION AND RESEARCH PROPERTY (JAN 1992)

(a) The Contractor is authorized to use in the performance of this contract, on a no-charge-for-use-basis, the Government production and research property (as defined in FAR 45.301) in the offeror’s possession under Contract Number _______________________ [Contracting officer at time of award identify contract number under which accountability of GFP is maintained] in accordance with the terms of said contract, upon authorization of the Contracting Officer having cognizance of such property.  The Contractor warrants that the contract price of this contract excludes any rental charges for use of such Government-owned property.

(b) If said property is not so made available to the Contractor in a condition suitable for the intended use in the performance of this contract, the parties shall negotiate to adjust the term of this contract to the extent agreed to be equitable.  Such agreement will be evidenced by a Supplemental Agreement to this contract.  Any disagreement between the Contractor and the Contracting Officer, with respect to such equitable adjustment, shall constitute a dispute under the clause of the contract entitled “Disputes”.

(End of clause)

PRESCRIPTION:  Insert in: (1) solicitations where it is anticipated that one or more offers may include requests to use government production and research property on a rent-free basis in contract performance, and (2) in resulting contracts where such use has in fact been requested and has been authorized by the contracting officer having cognizance over the property concerned.

NOTE:  For solicitation use in conjunction with this clause, also see the 5252.245-9400 “Use of Existing Government Production Property” provision and Provision M-306 “Evaluation--Rent-Free Use of Government Production and Research Property” prescribed elsewhere.

REFERENCE:
FAR 45.404

NAVSUP PUB 592

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

H-320  ALTERNATIVES AND UPDATES TO SPECIFICATIONS AND STANDARDS (DEC 1999)
(a) The Department of Defense is--


(1) committed to minimizing the use of military and federal specifications and standards; and


(2) seeking to use non-government specifications and standards to the maximum extent practicable to satisfy its requirements.

(b) The Contractor--


(1) is encouraged to identify and propose alternatives to specifications and standards cited in this contract;


(2) may submit to the Contracting Officer a proposal addressing alternatives to contractually mandated military, federal, or commercial specifications and standards, consisting of the following:



(i) a copy of the proposed alternatives;



(ii) a comparison of the proposed alternatives to the specifications 

or standards cited in the contract; and



(iii) an analysis supporting the feasibility and cost-effectiveness of the proposed alternatives.

(c) If the Contractor has a contract, or multiple DOD contracts, that incorporate outdated or different versions of military, federal, or commercial specifications or standards, the Contractor may request that all of its contracts be updated to the latest version of the applicable specifications or standards.  Updating must not affect the form, fit, or function of any deliverable item, and must demonstrate a benefit to the government.  The Contractor may submit updating requests to the Contracting Officer through the cognizant contract administration office.  The government will, to the extent practicable, evaluate the acceptability of any proposed alternative.  If a proposed alternative is not considered for the instant procurement, it will be considered for future procurement.  If the Contracting Officer does not accept the proposed alternative, the Contractor agrees to perform the contract in accordance with the specifications and standards cited in the contract.

(End of clause)

PRESCRIPTION: To be included in all new solicitations and contracts valued at $100,000 or more.

REFERENCE:
Refer to local instructions.

Policy of FAR 11.002 and DFARS 211.002.

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

H-321  CONTRACTOR PERFORMANCE UNDER TASK ORDERS (TIME AND MATERIAL/LABOR HOUR) (DEC 1999)

The Contractor shall perform as set forth in task orders issued by the Government.  Notwithstanding the identification of particular labor categories and the associated staff-hours for each labor category in the task order(s) the contractor may increase or decrease the staff-hours for designated labor categories as deemed necessary in order to perform the task order satisfactorily.  No category of labor other than those appearing in the task order schedule shall be provided unless the task order is modified to cover such labor category.  In no event, however, shall the contractor exceed the total funds in the order, unless such amount is subsequently increased by modification.

(End of clause)

PRESCRIPTION: Use in time-and-material or labor-hour solicitations and contracts.  Do not use with SPAWAR 5252.216-9204 or B-310 clauses.

REFERENCE:
FAR 16.601

Local Policy

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

H-322  TYPES OF TASK OR DELIVERY ORDERS (DEC 1999)

The following types of task or delivery orders may be issued under this contract:

(*) A cost-plus-fixed-fee (CPFF) level of effort (LOE) task order will be issued when the scope of work is defined in general terms requiring only that the contractor devote a specified LOE for a stated time period.

(*) A cost-plus-fixed-fee (CPFF) completion task order will be issued when the scope of work defines a definite goal or target which leads to an end product deliverable (e.g., a final report of research accomplishing the goal or target).  

(*) A time-and-material task order will be issued when it is not possible to accurately estimate the extent or the duration of the work or to anticipate costs, including materials, with any reasonable degree of confidence.

(*) A labor-hour task order will be issued when it is not possible to accurately estimate the extent or the duration of work or to anticipate costs with any reasonable degree of confidence (materials need not be included).

(*) A firm-fixed-price (FFP) delivery order will be issued when acquiring commercial items, or for acquiring other supplies or services on the basis of reasonably definite or detailed specifications and fair and reasonable prices can be established at the outset.

* Contracting officer select appropriate paragraphs, or add as necessary for other types.

(End of clause)

PRESCRIPTION: Insert in indefinite delivery type contracts when multiple types of orders or pricing will be used (i.e., LOE and Completion, or a Hybrid with CPFF and FFP).

NOTE: Orders negotiated as either term or completion will be clearly stated in the written task order.  The clause in Section B of the contract entitled “Fee Determination and Payment” provides additional information for such orders.

REFERENCE:
FAR 16.306(d) and 16.505.

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

H-323  CONTRACTOR PICTURE BADGE (DEC 1999)

(a) A contractor picture badge may be issued to contractor personnel by the __________________ [Contracting officer insert name of issuing office] upon receipt of a valid visit request from the Contractor and a picture badge request from the COR.  A list of personnel requiring picture badges must be provided to the COR to verify that the contract or delivery/task order authorizes performance at ____________________ [Contracting officer insert name of Government installation] prior to completion of the picture badge request.

(b) An automobile decal will be issued by __________________ [Contracting officer insert name of issuing office] upon presentation of a valid contractor picture badge and the completion of the Badge and Decal Record.

(c) The contractor assumes full responsibility for the proper use of the identification badge and automobile decal, and shall be responsible for the return of the badge and/or destruction of the automobile decal upon termination of personnel or expiration or completion of the contract.

(d) At the completion of the contract, the contractor shall forward to __________________ [Contracting officer insert name of issuing office] a list of all unreturned badges with a written explanation of any missing badges.

(End of clause)

PRESCRIPTION: Insert in solicitations and contracts when the contractor will be on government installation(s) on base for an extensive period of time.

REFERENCE:
FAR 4.402,

DFARS 204.402 and

Local Security Regulations.

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

H-325  APPLICATION OF PATENT INDEMNITY (DEC 1999)
The FAR 52.227-3 “Patent Indemnity” clause which incorporated by reference in this contract, applies only to supplies or services that normally are or have been sold or offered for sale by any supplier to the public in the commercial open market or that are the same as such supplies or services with relatively minor modifications.

(End of clause)

PRESCRIPTION:  Use with the FAR 52.227-3 clause that is used when the Contracting Officer determines commercial items are to be furnished.  Consult with Patent Counsel if contracting for commercial items, including, but not limited to, contracting for “commercial items” under FAR Part 12.

REFERENCE:
FAR 27.203-1

FAR 27.203-2(a)

27.203-4(a)(2)

Patent Counsel

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

52.217-6  OPTION FOR INCREASED QUANTITY (MAR 1989) (VARIATION)

The Government may, at any time on or before the option exercise date set forth below, require the successful offeror/contractor to perform any part of or all of the work required for item(s) listed below.  Such item(s) shall conform to the requirements of this contract to the extent they are exercised.  This option contemplates multiple exercises and any partial exercise of this option shall not cancel the remainder of the partially exercised option or options for the items left unexercised.  This option shall be exercised, if at all, by written, telegraphic or electronic notice, signed by the Contracting Officer, and sent within the option period specified below:

OPTION EXERCISE DATE


ITEM

[Contracting officer identify date when option(s) will be exercised]

[Contracting officer identify CLINs which are subject to multiple or partial exercise of option(s)]

(End of clause)

PRESCRIPTION:  Include in all contracts that contain option items when it is anticipated that those options may be partially exercised more than once prior to option expiration.  When awarding a fixed price contract, the contracting officer is required to guarantee continuous production.  Use Alternate I when awarding a fixed price contract.  If the contracting officer cannot guarantee continuous production, then the contracting officer shall solicit and award either a “requirements” or “indefinite quantity” contract.  Use a provision substantially the same as Alternate II, if a particular option may be exercised more than once.  Use a provision substantially the same as Alternate III, if options may be exercised out of sequence.

SUGGESTION FOR USE: To ensure that the maximum quantity of the option item is not inadvertently exceeded and to preclude problems with billing and payment, it is suggested that the negotiator establish Sub-CLINs for each option exercise.  The following example is provided:

Basic Contract:

CLIN


Qty

Unit Price

Total Price

0005(Option)

50

$1,000


$50,000

P00002

CLIN


Qty

Unit Price

Total Price

0005

0005AA(Firm)

10

$1,000


$10,000

0005AB(Option)

40

$1,000


$40,000

P00005

CLIN


Qty

Unit Price

Total Price

0005

0005AA(Firm)

10

$1,000


$10,000

0005AB(Firm)

25

$1,000


$25,000

0005AC(Option)

15

$1,000


$15,000 

REFERENCE:
FAR Subpart 17.2

Local Policy

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

52.217-6  OPTION FOR INCREASED QUANTITY (MAR 1989) (VARIATION)--ALTERNATE I (MAR 2002)

When awarding a fixed price contract, designate the basic clause as paragraph (a) and add the following paragraph (b) to the basic FAR 52.217-6 “Option for Increased Quantity (Variation)” clause:

(b) (1) The Government guarantees continuous production under this contract.

(2) The Contractor shall notify the Contracting Officer of any possible break in production at least ____ [Contracting officer insert a sufficient amount of time for the contracting officer to obtain funds and process the modification exercising the option quantity prior to the break in production (e.g., 30 to 60 days)] days prior to the anticipated break in production.  Failure to give such notice will result in a waiver of any and all claims.  The Government will issue the modification exercising the option quantity prior to the break in production.

(3) If the Government does not exercise the option and a break in production occurs, the Government retains the right to exercise the option and will negotiate an equitable adjustment in the contract unit price resulting from the break in production.

(End of Alternate I)

PRESCRIPTION: Use Alternate I to the FAR 52.217-6 “Option for Increased Quantity (Variation)” clause when awarding a fixed price contract.

REFERENCE:
Local Policy

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

52.217-6  OPTION FOR INCREASED QUANTITY (MAR 1989) (VARIATION)--ALTERNATE II (MAR 2002)

If a particular option may be exercised more than once, designate the basic clause as paragraph (a) and add the following paragraph (c) to the basic FAR 52.217-6 “Option for Increased Quantity (Variation)” clause.  If Alternate I is not being used, redesignate the following paragraph as paragraph (b):

(c) The Government reserves the right to exercise a particular option more than once (i.e., the Government may initially exercise part of the quantities in Option _____ [Contracting officer insert option number] and then exercise the remaining quantities in Option _____ [Contracting officer insert option number] at a later date).

(End of Alternate II)

PRESCRIPTION:  Use a provision substantially the same as Alternate I to the FAR 52.217-6 “Option for Increased Quantity (Variation)” clause, if a particular option may be exercised more than once.

REFERENCE:
Local Policy

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

52.217-6  OPTION FOR INCREASED QUANTITY (MAR 1989) (VARIATION)--ALTERNATE III (MAR 2002)

If options may be exercised out of sequence, designate the basic clause as paragraph (a) and add the following paragraph (d) to the basic FAR 52.217-6 “Option for Increased Quantity (Variation)” clause.  If Alternate I is not being used, redesignate the following paragraph as paragraph (c).  If Alternate I and Alternate II are not being used, redesignate the following paragraph as paragraph (b):

(d) The Government reserves the right to exercise options out of sequence (i.e., the Government may exercise Option _____ [Contracting officer insert option number] and then exercise Option _____ [Contracting officer insert option number] at a later date).

(End of Alternate III)

PRESCRIPTION:  Use a provision substantially the same as Alternate II to the FAR 52.217-6 “Option for Increased Quantity (Variation)” clause, if options may be exercised out of sequence.

REFERENCE:
“Use of Options” policy document in Module 2.0 of the SPAWAR Contract Policy and Procedures Manual (SCPPM)

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

H-327  CONTRACTOR’S STATEMENT OF RELEASE (DEC 1999)

In consideration of the modification(s) agreed to herein as complete equitable adjustments for the contractor’s “proposal(s) for adjustment”, the Contractor hereby releases the Government from any and all liability under this contract for further equitable adjustments attributable to such facts or circumstances giving rise to the “proposal(s) for adjustment.”

(End of clause)

PRESCRIPTION:  Insert in supplemental agreements containing an equitable adjustment as the result of a change order pursuant to the FAR 52.243-1, 52.243-2, 52.243-3, 52.243-4, or 52.243-5 clauses.

REFERENCE:
FAR 43.204(c)

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

H-329  CONTRACTOR ACQUIRED PROPERTY/GOVERNMENT FURNISHED PROPERTY (MAR 1999)

This contract contains the clause entitled “Government Furnished Property”.  However, receipt of Government Furnished Property or Contractor Acquired Property is not authorized under this contract.  Such property may be acquired only upon receipt of a fully executed delivery or task order or modification to a delivery or task order that specifically authorizes acquisition of the property by the contractor.  Requests for Contractor Acquired Property must be made to the cognizant Contracting Officer.

Any property acquired by the Contractor without a delivery or task order or modification to a delivery or task order authorizing such acquisition, is done so at the Contractor's own risk.

(End of clause)

PRESCRIPTION:  In all delivery order contracts that may require Government Furnished Property.  Use with appropriate Government Furnished Property clause.

REFERENCE:
Local Policy

FAR 45.102

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

H-330  SUBMISSION OF ADDITIONAL COPY OF DD FORM 1662 “DOD PROPERTY IN THE CUSTODY OF CONTRACTORS” (JAN 2000)

In addition to the requirement in the DFARS 252.245-7001 “Reports of Government Property” clause to provide in duplicate the DD Form 1662 to the contract property administrator, the contractor shall provide an additional copy, by 31 October of the current year, of the DD Form 1662 to the activity’s Property Administrator at the Space and Naval Warfare Systems Center-San Diego, Code D231, Property Administrator, 53560 Hull Street, San Diego, CA 92152-5001.
(End of clause)

PRESCRIPTION: Insert in all SSC San Diego solicitations and contracts containing the DFARS 252.245-7001 “Reports of Government Property” clause when all contract administration functions including property administration will be delegated to a DCMC ACO.

REFERENCE:
Local Policy

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

H-336  RIGHTS IN MASK WORKS (DEC 2002)

(a) Definitions.

As defined in 17 U.S.C. §901--

“Semiconductor chip product” is the final or intermediate form of any product--

(A) having two or more layers of metallic, insulating, or semiconductor material, deposited or otherwise placed on, or etched away or otherwise removed from, a piece of semiconductor material in accordance with a predetermined pattern; and

(B) intended to perform electronic circuit functions.

“Mask work” is a series of related images, however fixed or encoded--

(A) having, or representing the predetermined, three-dimensional pattern of metallic, insulating, or semiconductor material present or removed from the layers of a semiconductor chip product; and

(B) in which series the relation of the images to one another is that each image has the pattern of the surface of one form of the semiconductor chip product.

(b) For any and every mask work generated in the performance of work under this contract, the contractor grants to the Government a non-exclusive, irrevocable, royalty free, worldwide license to:

(1) reproduce or have reproduced the mask work by optical, electronic, or any other means; and

(2) import or distribute or have imported or distributed a semiconductor chip product in which the mask work is embodied.

(c) The contractor shall include this clause, suitably modified to replace “contractor” with “subcontractor” in all subcontracts, regardless of tier, in which a mask work is likely to be created in the performance of the work under the subcontract.  The contractor shall not obtain rights in the subcontractor’s mask works as any part of the consideration for awarding the subcontract,.

(d) This license is specific to mask work rights and shall not be construed to broaden any proprietary rights to technical data or computer software.

(End of clause)

PRESCRIPTION:  Use in solicitations and contracts for research and development including SBIR Phase I, Phase II and Phase III contracts, when (1) mask works may be created under the contract, and (2) rights in mask works are required to satisfy the life-cycle objectives of the program.

REFERENCE:
Office of Patent Counsel (SPAWARSYSCEN San Diego Code 20012)

17 USC §901 and 905

DFARS 252.227-7013(b)(1)

Navy Intellectual Property Procedures Manual, Chapter 8, Section 6-4.

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

H-341  EMPLOYMENT OF NAVY PERSONNEL RESTRICTED (DEC 1999)
In performing this contract, the Contractor will not use as a consultant or employ (on either a full or part-time basis) any active duty Navy personnel (civilian or military) without the prior approval of the Contracting Officer.  Such approval may be given only in circumstances where it is clear that no law and no DOD or Navy instructions, regulations, or policies might possibly be contravened and no appearance of a conflict of interest will result.

(End of clause)

PRESCRIPTION:  This clause is to be inserted into all solicitations and contracts for services.  Provision K-303 “Representation Regarding Employment of Navy Personnel” is to be used when using this clause.

NOTE:  Any Contracting Officer approvals requested by the Contractor will be discussed with Legal Counsel prior to a determination as to acceptability.

REFERENCE:
DOD 5500.7-R, Paragraph 2-303

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

H-343  CONTRACT DATA REQUIREMENTS (DELIVERY ORDERS) (DEC 1999)
The data items shown on the DD Form 1423, Contract Data Requirements List, or included in the Statement of Work are either known data requirements or a general description of the data to be clarified or restated on each delivery order.

(End of clause)

PRESCRIPTION:  In all IDIQ solicitations and contracts with DD Form 1423 data delivery requirements.

REFERENCE:
Local Policy

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

H-344  DELIVERY ORDER LIMITATIONS OF COST/FUNDS (DEC 1999)

In accordance with the FAR Clause 52.232-20, “Limitation of Cost,” or 52.232-22 “Limitation of Funds,” the Government shall not be obligated to reimburse the Contractor for work performed, items delivered, or any costs incurred under orders issued under the resultant contract, except as authorized by the contracting officer.

The cost factors utilized in determining the estimated costs under any order placed hereunder shall be the applicable rates current at the time of issuance of the task or delivery order, not to exceed, however, any ceilings established by the terms of this contract.

If at any time 75% of either the estimated cost or estimated level of effort specified in the task or delivery order is reached and it appears that additional funds and/or level of effort is required to complete performance, the Contractor shall promptly notify the Ordering Officer in writing.  Such notification shall include the cost and level of effort expended and that which will be required to complete performance.  The Government shall have the right to modify the task or delivery order accordingly.

If the Contractor exceeds the estimated costs authorized by task or delivery order placed hereunder, the Government will be responsible only for reimbursement of the cost and payment of fee in an amount up to that established by the task or delivery order.

The total amount of all task or delivery orders issued shall not exceed the estimated costs and fixed fee or level of effort set forth in this contract.

(End of clause)

PRESCRIPTION:  Use in all indefinite delivery cost reimbursement type contracts and solicitations.

REFERENCE:
FAR 32.705-2(a) and (c)

Local policy

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

H-345  WAGE DETERMINATION APPLICABLE, SERVICE CONTRACT ACT (JUL 1989)

Attachment ___ [Contracting officer insert appropriate attachment from Section “J”] incorporated herein sets forth the applicable Service Contract Act Wage Determination by the Secretary of Labor.

(End of clause)

PRESCRIPTION:  This clause shall be used in any solicitation or contract in excess of $2,500 involving a wage determination for services (as defined in FAR 22.1001) and covered by the Service Contract Act of 1965.  Use with the FAR 52.222-41 “Service Contract Act of 1965, as Amended” and FAR 52.222-42 “Statement of Equivalent Rates for Federal Hires” clauses.

NOTE:  If the wage determination is received after issuance of the solicitation but 10 days before opening of bids or the receipt of initial proposals, applicable wage determination must be added if the contracting officer finds there is a reasonable time in which to notify the offerors/bidders of the revision.

REFERENCE:
FAR 22.1006(a) and (b)

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

H-346  ORDERS UNDER BASIC ORDERING AGREEMENT (DEC 1999)

(a) ORDERING

(1) Supplies and/or services to be furnished under this Basic Ordering Agreement (BOA) shall be acquired by orders (and modifications and supplements thereto) issued and signed by the ordering officer designated in paragraph (c) below.  Unless the contractor rejects an order in writing within three (3) working days of receipt of such order, the contractor’s acceptance shall be final.  Upon acceptance by the contractor, each order becomes a separate contract for the supplies or services specified.


(2) All orders shall be issued on DD Form 1155 and are subject to the terms and conditions of the BOA which shall control in the event of conflict with any order.

(b) ORDERING PERIOD
The Government may place orders for services or supplies during the period from ______________ [Contracting officer insert beginning of ordering period] to ______________ [Contracting officer insert end of ordering period (usually 3 years later)].  Orders issued during the ordering period of this agreement and not completed within that period shall be completed by the contractor within the time specified in the order.

(c) ACTIVITIES AUTHORIZED TO ISSUE ORDERS
The following activities are authorized to issue orders or price orders against this BOA within the limits of their authority:

ACTIVITIES







LIMITATION

(1) Contracting Officer, 






None
[Contracting officer insert contracting/ordering officer’s address]

___________________________________

___________________________________

(2) Cognizant Administrative Contracting Officer,



None

[Contracting officer insert cognizant ACO address]

___________________________________

___________________________________

(3) Other

[Contracting officer insert other ordering activity, if any]

___________________________________

____________________________________



______

(d) CONTENTS OF ORDERS

Orders shall contain the following information:

(1) BOA number, order number, date, type of order (fixed price type or cost reimbursement type), and priced or unpriced).

(2) Item number and description, quantity, and unit price or prices (if unpriced, use a stated ceiling amount, and definitization schedule).

(3) Each order issued hereunder shall cite the applicable circumstance exception, and where applicable, the class justification control number, unless earlier suspended or canceled by notice from the contracting officer.  Orders for items not identified in the class justification or an individual justification and the basic ordering agreements are considered unauthorized.

(e) TYPES OF ORDERS

This BOA contemplates the issuance of fixed price or cost reimbursement orders, which may be either priced or unpriced.

(1) Priced Orders.  Priced orders are preferred and are to be issued whenever possible provided the parties have agreed upon all terms of the order prior to issuance.

(2) Unpriced Orders.  Unpriced orders are to be issued only when the urgency of performance requires such action.

(f) PROCESSING OF PRICED ORDERS
(1) The ordering officer shall communicate a detailed description of the requirement and required delivery schedule to the contractor, either orally or in writing.

(2) Within ten (10) calendar days after receipt of the information, the contractor shall prepare and send to the ordering officer a fully substantiated, detailed, priced proposal with the unit prices and delivery schedule.

(3) The ordering officer may use the information provided on price and delivery as a basis for any further negotiations with the contractor.

(4) Upon final agreement with regard to the price and delivery, a priced order shall be issued.

(g) PROCESSING OF UNPRICED ORDERS

In an emergency where it is imperative that the designated effort commence prior to the execution of a priced order, the following procedure shall apply:


(1) The ordering officer may issue an unpriced order containing at a minimum, a detailed description of the requirement, the required delivery schedule, and a definitization schedule which does not exceed 180 days after issuance of the order.  In addition the unpriced order shall contain a Limitation of Liability clause with a monetary ceiling.


(2) Within twenty (20) calendar days from the issue date of an unpriced order, or prior to completion of 40% of the task, whichever is earlier, the contractor shall submit a fully substantiated, detailed price proposal to the ordering officer.


(3) The parties shall enter into negotiations for the purposes of agreeing to fair and reasonable prices and satisfactory delivery schedules.  Upon reaching agreement, the negotiated price will be incorporated by modification to the order.  Failure to agree upon such prices shall be deemed a dispute within the meaning of the “Disputes” clause.

(h) LIMITATION OF GOVERNMENT LIABILITY
Pursuant to FAR 52.216-24 entitled “Limitation of Government Liability”, the maximum Government liability shall not exceed the amount specified under each unpriced order.
(i) PROCESSING OF UNPRICED ORDER BY THE ACO

The cognizant ACO may be authorized by the ordering officer to negotiate price and delivery and enter into a written supplemental agreement with the contractor on unpriced orders issued.  Within forty-five (45) calendar days after receipt of such direction, the ACO is expected to enter into a written supplemental agreement signed by both the contractor and the ACO.  Promptly thereafter, the ACO shall make distribution of the supplemental agreement.

(End of clause)

PRESCRIPTION:  Use in Basic Ordering Agreement for services and supplies.  If desired to use the same BOA for both fixed price and cost reimbursement type orders, incorporate the Section I General Provisions for both types.  If only one type of order will be issued, tailor paragraph (e) to delete the type that does not apply.

REFERENCE:
FAR 16.703

DFARS 216.703,

NAPS 5216.703

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES
H-347  SUMMARY OF ORDERS UNDER BASIC ORDERING AGREEMENT (DEC 1999)
The contractor shall provide a summary of all orders placed under this Basic Ordering Agreement. The summary shall be submitted every six months and contain the following information:


1. Name and address of the activity placing the order.


2. Total dollar value.


3. Nomenclature of line items and part numbers.


4. National Stock Number of each line item, if applicable.

Submit summary report to the following address:

_____________________________________

_____________________________________

_____________________________________

[Contracting officer insert address for submission of summary report]

(End of clause)

PRESCRIPTION:  Insert in solicitation for and award of a BOA.

REFERENCE:
FAR 16.703

DFARS 216.703.

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

5352.216-9001  AWARDING ORDERS UNDER MULTIPLE AWARD CONTRACTS (MAY 1996)

(a) All multiple award contractors shall be provided a fair opportunity to be considered for each order in excess of $2,500 pursuant to the procedures established in this clause, unless the contracting officer determines that:

(1) The agency’s need for the services or supplies is of such urgency that providing such opportunity to all such contractors would result in unacceptable delays;

(2) Only one such contractor is capable of providing the services or supplies at the level of quality required because the services or supplies ordered are unique or highly specialized;

(3) The task or delivery order should be issued on a sole source basis in the interest of economy or efficiency because it is a logical follow-on to an order already issued under the contract, provided that all awardees were given a fair opportunity pursuant to the procedures in this clause to be considered for the original order; or

(4) It is necessary to place an order to satisfy a minimum guarantee.

(b) Unless the procedures in paragraph (a) are used for awarding individual orders, multiple award contractors will be provided a fair opportunity to be considered for each order using the following procedures:

[insert Alternate I, Alternate II, or both, as applicable]

(c) Under the provisions of the Federal Acquisition Streamlining Act of 1994 (10 U.S.C. 2304 (c) Public Law 103-355), a protest is not authorized in connection with the issuance or proposed issuance of an individual task or delivery order, except for a protest on the grounds that the order increases the scope, period, or maximum value of the contract under which the order is issued.

(d) (1) For this contract, the designated task or delivery order ombudsman is the Navy Competition Advocate General within the Office of the Assistant Secretary of the Navy (Research Development & Acquisition) Acquisition Business Management at telephone number (703) 602-2338, fax 602-4643, or email to ombudsman@hq.navy.mil.  The task or delivery order ombudsman is responsible for reviewing complaints from multiple award contractors and ensuring that all of the contractors are afforded a fair opportunity to be considered for task and delivery orders in excess of $2,500, consistent with procedures in the contract.  However, it is not within the designated task or delivery order contract ombudsman’s authority to prevent the issuance of an order or disturb an existing order.

(2) Contractors are encouraged to settle their complaints through the Competition Advocate chain of command, seeking review by the Competition Advocate at the [insert SPAWAR HQ or SPAWARSYSCEN, as appropriate, office symbol and telephone number] before taking their complaints to the Navy Competition Advocate General.

(e) This clause does not guarantee the contractor issuance of any task order or delivery order above the minimum guarantee(s) stated in [identify clause that stipulates minimum guarantee(s)] of this contract.

(End of clause)

PRESCRIPTION:  The contracting officer shall insert a clause substantially the same as the clause at 5352.216-9001, Awarding Orders Under Multiple Award Contracts, in solicitations and contracts for multiple award task and delivery order contracts.  Use Alternate I when the task or delivery order contract is for services or supplies where the description, delivery, and price are pre-established such that contact with the contractors is not required and the only decision is the order quantities.  Use Alternate II when the task or delivery order contract is for services or supplies where the basic contract statement of work is broad and the pricing is less precise (e.g., a list of labor rates), and some contact with multiple awardees will be required to ensure fair opportunity and achieve a clear meeting of the minds as to the price and scope of the order.  Do not use with Specification C-326 “Delivery/Task Order Procedures.”

REFERENCE:
AFFARS 5316.506

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

5352.216-9001  AWARDING ORDERS UNDER MULTIPLE AWARD CONTRACTS (MAY 1996)--ALTERNATE I (MAY 1996)

When the task or delivery order contract is for services or supplies where the description, delivery, and price are pre-established such that contact with the contractors is not required and the only decision is the order quantities, then insert the following paragraph (b), substantially as written, into paragraph (b) of the basic [5352.216-9001 “Awarding Orders Under Multiple Award Contracts”] clause:

Orders will use the pre-established descriptions, prices, and schedule information, in conjunction with past performance on previous orders awarded under this contract, to determine the appropriate contractor to receive each order.

(End of Alternate I)

PRESCRIPTION:  Use Alternate I when the task or delivery order contract is for services or supplies where the description, delivery, and price are pre-established such that contact with the contractors is not required and the only decision is the order quantities.

REFERENCE:
AFFARS 5316.506

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

5352.216-9001  AWARDING ORDERS UNDER MULTIPLE AWARD CONTRACTS (MAY 1996)--ALTERNATE II (MAY 1996)

When the task or delivery order contract is for services or supplies where the basic contract statement of work is broad and the pricing is less precise (e.g., a list of labor rates), and some contact with multiple awardees will be required to ensure fair opportunity and achieve a clear meeting of the minds as to the price and scope of the order.  In this case, insert the following subparagraphs (1), (2) and (3) substantially as written, into paragraph (b) of the basic [5352.216-9001 “Awarding Orders Under Multiple Award Contracts”] clause:

(1) The Government will request that each multiple award contractor submit their technical and/or managerial approach, if necessary, and cost/price estimate in response to the Government’s work statement.

(2) The response may be presented to the Government either orally or in writing.

(3) The Government will issue orders based on an assessment of the [insert technical and/or managerial] approach, estimated total cost/price, past performance, and [list other factors as appropriate] in making awards under this paragraph.

(End of Alternate II)

PRESCRIPTION:  Use Alternate II when the task or delivery order contract is for services or supplies where the basic contract statement of work is broad and the pricing is less precise (e.g., a list of labor rates), and some contact with multiple awardees will be required to ensure fair opportunity and achieve a clear meeting of the minds as to the price and scope of the order.

REFERENCE:
AFFARS 5316.506

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

H-349  REIMBURSEMENTS UNDER COST REIMBURSEMENT OR TIME-AND-MATERIAL OR LABOR-HOUR CONTRACTS (MAR 2000)

(a) Office Equipment

The costs for acquisition, usage or rental of General Purpose Office Equipment including, but not limited to, typewriters, word processing machines, computers, computer time, printers, reprographic and xerographic copying machines, telecopiers, telephone equipment, and postage machines are considered overhead expenses and shall not be directly reimbursable under this contract.  Such costs shall be included in the hourly rates payable under paragraph (a)(1) of the FAR 52.232-7 “Payments under Time-and-Material and Labor-Hour Contracts” clause, if this is a time-and-material or labor-hour contract.  These overhead expenses will be reimbursed to the contractor as indirect costs under the FAR 52.216-7 “Allowable Cost and Payment” clause, if this is a cost-reimbursement contract.

[Contracting officer shall insert this Office Equipment clause in all cost-reimbursement, and time-and-material or labor-hour contracts.]

(b) Overtime

Overtime is contemplated only on an emergency basis.  However, if the need for overtime arises, such overtime shall not be worked without written authorization from the Contracting Officer.

[Contracting officer may insert this Overtime clause in all cost-reimbursement, and time-and-material or labor-hour contracts.  When this Overtime clause is used, the FAR 52.222-2 “Payment for Overtime Premiums“ clause shall also be used, if the clause prescription criteria specified in FAR 22.103-5(b) applies.]

(c) Overtime/Holiday Rate


(1) Overtime is defined as time worked in one workweek in excess of 40 hours in such workweek.  Holiday time is defined as any time worked on a legal Federal Holiday.  Legal Federal holidays for the purpose of this contract are listed below:


New Year’s Day


Martin Luther King’s Birthday


Washington’s Birthday


Memorial Day


Independence Day


Labor Day


Columbus Day


Veteran’s Day


Thanksgiving Day


Christmas Day


(2) Overtime and/or holiday work may be worked by the Contractor only to the extent it is specifically authorized in writing, by the ordering activity on individual orders placed under the contract.  No additional hours of overtime may be worked without additional written authorization.


(3) Unless the contractor states otherwise in contractor’s proposal it will be deemed that the contractor shall observe the same holidays as the Government and shall otherwise be open for business Monday through Friday during the performance of the contract.

[Contracting officer may insert this Overtime/Holiday Rate clause in all cost-reimbursement, and time-and-material or labor-hour contracts. If the contract is not a definite or indefinite delivery contract, then the words “by the ordering activity on individual orders placed under the contract” in paragraph (c)(2) are to be deleted and replaced with the words “by the Contracting Officer.”  When this clause is used, the FAR 52.222-2 “Payment for Overtime Premiums“ clause should also be used.]

(d) Vehicle and/or Truck Rental

When any special vehicles and/or trucks are required, the cost for contractor-owned vehicles and/or trucks shall be included in the overhead rate and applied to the labor categories set forth in Section B.  The contractor shall be reimbursed for actual rental/lease of vehicles and/or trucks, only if provided for in Section B and authorized by individual task/delivery orders.  Reimbursement of such rental shall be made based on actual amounts paid by the contractor, not to exceed the rates set forth in the applicable line items in Section B.

[Contracting officer may insert this Vehicle and/or Truck Rental clause in cost-reimbursement, and time-and-material or labor-hour contract, if any special vehicles and/or trucks may be required under the contract.  If the contract is not a definite or indefinite delivery contract, then the words “by individual task/delivery orders” are to be deleted and replaced with the words “in writing by the Contracting Officer.”]

(e) Expendable Material

Expendable materials, such as clerical supplies and materials which are considered to be a normal cost of doing business, are considered to be overhead expenses and must be included in hourly labor rates shown in Section B and payable under paragraph (a)(1) of the FAR 52.232-7 “Payments under Time-and-Material and Labor-Hour Contracts” clause.  They shall not be billed as a separate material cost.

[Contracting officer shall insert this Expendable Material clause, if the contract is a time-and-material or labor-hour contract.]

(f) Other Material

Material, other than expendable material, shall be furnished pursuant to specific authorization in a task/delivery order issued under this contract.  The contractor will be required to support all material costs claimed by submission of paid subcontractor invoices.  Contractor will be reimbursed at the contractor’s cost less any applicable discount, plus material handling costs, if any, are specified in Section B of this contract.  Material handling charge shall be shown in Section B only if the contractor’s accounting system segregates that particular cost.

[Contracting officer may insert this Other Material clause, if the contract is a time-and-material contract.  If this clause is not used, then the guidance in FAR 16.601 shall be followed.  This clause is for use with the Expendable Material clause.  If the contract is not a definite or indefinite delivery contract, then the phrase “pursuant to specific authorization in a task/delivery order issued under this contract” must be deleted and replaced with a phrase similar to “as required under the contract.”]

(End of clause)

PRESCRIPTION:  Use in cost reimbursement, or time-and-material or labor-hour contracts.

REFERENCE:
Local Policy

FAR Subpart 16.6

FAR Subpart 31.2

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

H-350  REIMBURSEMENT OF TRAVEL COSTS (SEP 2003)

(a) Contractor Request and Government Approval of Travel

Any travel under this contract must be specifically requested in writing, by the contractor prior to incurring any travel costs.  The travel request shall be submitted three weeks in advance, when possible, prior to incurring any travel costs, and shall include as a minimum, the following:


(1) Contract number


(2) Date, time, and place of proposed travel


(3) Purpose of travel and how it relates to the contract


(4) Contractor’s estimated cost of travel


(5) Name(s) of individual(s) traveling and;


(6) A breakdown of estimated travel and per diem charges.

(b) General

(1) The costs for travel, subsistence, and lodging shall be reimbursed to the contractor only to the extent that it is necessary and authorized for performance of the work under this contract.  The costs for travel, subsistence, and lodging shall be reimbursed to the contractor in accordance with the Federal Acquisition Regulation (FAR) 31.205-46, which is incorporated by reference into this contract.  As specified in FAR 31.205-46(a) (2), reimbursement for the costs incurred for lodging, meals and incidental expenses (as defined in the travel regulations cited subparagraphs (b)(1)(i) through (b)(1)(iii) below) shall be considered to be reasonable and allowable only to the extent that they do not exceed on a daily basis the maximum per diem rates in effect at the time of travel as set forth in the following:



(i) Federal Travel Regulation prescribed by the General Services Administration for travel in the contiguous 48 United States;



(ii) Joint Travel Regulation, Volume 2, DoD Civilian Personnel, Appendix A, prescribed by the Department of Defense for travel in Alaska, Hawaii, The Commonwealth of Puerto Rico, and the territories and possessions of the United States; or



(iii) Standardized Regulations, (Government Civilians, Foreign Areas), Section 925, “Maximum Travel Per Diem Allowances in Foreign Areas” prescribed by the Department of State, for travel in areas not covered in the travel regulations cited in subparagraphs (b)(1)(i) and (b)(1)(ii) above.


(2) Personnel in travel status from and to the contractor’s place of business and designated work site or vice versa, shall be considered to be performing work under the contract, and contractor shall bill such travel time at the straight (regular) time rate shown in Section B; however, such billing shall not exceed eight hours per person for any one person while in travel status during one calendar day.

(c) Per Diem


(1) The contractor shall not be paid per diem for contractor personnel who reside in the metropolitan area in which the tasks are being performed.  Per diem shall not be paid on services performed at contractor’s home facility and at any facility required by the contract, or at any location within a radius of 50) miles from the contractor’s home facility and any facility required by this contract.


(2) Costs for subsistence and lodging shall be paid to the contractor only to the extent that overnight stay is necessary and authorized in writing by the Government for performance of the work under this contract.  When authorized, per diem shall be paid by the contractor to his employees at a rate not to exceed the rate specified in the travel regulations cited in FAR 31.205-46(a)(2) and authorized in writing by the Government.  The authorized per diem rate shall be the same as the prevailing locality per diem rate.  If this contract is a definite or indefinite delivery contract, then the written Government authorization will be by task/delivery orders issued by the Ordering Officer or by a modification to an issued task/delivery order.  If this contract is not a definite or indefinite delivery contract, then the written Government authorization will be by written notice of approval from the Contracting Officer’s Representative (COR).

(3) Reimbursement to the contractor for per diem shall be limited to payments to employees for authorized per diem, as described above, not to exceed the authorized per diem.  Fractional parts of a day shall be payable on a prorated basis for purposes of billing for per diem charges attributed to subsistence on days of travel.  Fractional billing shall be on a 1/4, 1/2, and 3/4 basis.  The contractor shall retain supporting documentation for per diem paid to employees as evidence of actual payments, as required by the FAR 52.216-7 “Allowable Cost and Payment” clause of the contract.

(d) Transportation


(1) For transportation other than described in subparagraph (d)(4) below, the contractor shall be paid on the basis of actual amounts paid to the extent that such transportation is necessary for the performance of work under the contract and is authorized in writing by the Government.  If this contract is a definite or indefinite delivery contract, then the written Government authorization will be by task/delivery orders issued by the Ordering Officer or by a modification to an issued task/delivery order.  If this contract is not a definite or indefinite delivery contract, then the written Government authorization will be by written notice of approval from the Contracting Officer’s Representative (COR).


(2) When transportation by privately owned conveyance is authorized, the contractor shall be paid on a mileage basis not to exceed the applicable Government transportation rate specified in the travel regulations cited in FAR 31.205-46(a)(2) and is authorized in writing by the Government.  If this contract is a definite or indefinite delivery contract, then the written Government authorization will be by task/delivery orders issued by the Ordering Officer or by a modification to an issued task/delivery order.  If this contract is not a definite or indefinite delivery contract, then the written Government authorization will be by written notice of approval from the Contracting Officer’s Representative (COR).

(3) The contractor agrees, in the performance of necessary travel, to use the lowest cost mode commensurate with the requirements of the mission and in accordance with good traffic management principles.  When it is necessary to use air or rail travel, the contractor agrees to use coach, tourist class or similar accommodations to the extent consistent with the successful and economical accomplishment of the mission for which the travel is being performed.  Documentation must be provided to substantiate non-availability of coach or tourist if business or first class is proposed to accomplish travel requirements.

(4) The contractor shall not be paid for travel mileage for contractor personnel who reside in the metropolitan area in which the services are being performed.  Travel mileage shall not be paid for services performed at the contractor’s home facility or at any location within a driving radius of 50 miles from the contractor’s home facility.

(End of clause)

PRESCRIPTION: (a) Use in cost reimbursement, or time-and-material or labor-hour contracts, if contractor employees may need to travel in connection with the work under the contract.  May use in fixed price contracts, if contractor employees may need to travel in connection with the work under the contract and the amount of travel cannot be identified and reasonable estimates of their cost impact cannot be made.  May use in commercial item contracts awarded under FAR Part 12, if the reimbursement of travel costs is consistent with customary commercial practice for the commodity being acquired or the service being performed.  May also use in task orders for information technology professional services issued under Federal Supply Schedule contracts or in blanket purchase agreements for information technology professional services issued under Federal Supply Schedule contracts.

(b) The contracting officer shall insert the text in Alternate I if the contract is a definite or indefinite delivery contract (i.e., requirements, indefinite quantity).  The contracting officer shall insert the text in Alternate II if the contract is a level of effort or completion contract that is not a definite or indefinite delivery contract. Insert text substantially the same as Alternate III when conducting a non-competitive acquisition only if the offeror submits an objection or an exception to the text in paragraph (d)(4) and the contracting officer determines the objection or exception to be reasonable considering the circumstances of the proposed contract.

(c) The phrase “as required by the FAR 52.216-7 Allowable Cost and Payment clause of the contract” in subparagraph (c)(3) shall be deleted, when this clause is used in fixed price contracts, time-and-material or labor-hour contracts, commercial item contracts awarded under FAR Part 12, task orders for information technology professional services issued under Federal Supply Schedule contracts, or in blanket purchase agreements for information technology professional services issued under Federal Supply Schedule contracts.

REFERENCE:
FAR 31.205-46

Local Policy

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

H-350  REIMBURSEMENT OF TRAVEL COSTS (SEP 2003)--ALTERNATE I (SEP 2001)
If the contract is a definite or indefinite delivery contract (i.e., requirements, indefinite quantity), add the following two sentences after paragraph (a)(6) of the basic Clause H-350 “Reimbursement of Travel Costs”:

Any travel under the contract must be specifically identified by the contractor in a written quotation to the Ordering Officer prior to incurring any travel costs.  Travel under this contract is only authorized under task/delivery orders issued by the Ordering Officer or by a modification to an issued task/delivery order.

(End of Alternate I)

PRESCRIPTION:  The contracting officer shall insert Alternate I if the contract is a definite or indefinite delivery contract (i.e., requirements, indefinite quantity).
REFERENCE:
Local Policy

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

H-350  REIMBURSEMENT OF TRAVEL COSTS (SEP 2003)--ALTERNATE II (SEP 2001)

If the contract is a level of effort or completion contract that is not a definite or indefinite delivery contract, add the following two sentences after paragraph (a)(6) of the basic Clause H-350 “Reimbursement of Travel Costs”:

The contractor shall submit the travel request in writing to the Contracting Officer’s Representative (COR).  The COR shall review and approve/disapprove (as appropriate) all travel requests submitted giving written notice of such approval or disapproval to the contractor.

(End of Alternate II)

PRESCRIPTON: The contracting officer shall insert Alternate II if the contract is a level of effort or completion contract that is not a definite or indefinite delivery contract.

REFERENCE:
Local Policy

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

H-350  REIMBURSEMENT OF TRAVEL COSTS (SEP 2003)--ALTERNATE III (JAN 2003)

When conducting a non-competitive acquisition, the contracting officer may delete paragraph (d)(4) of the basic Clause H-350 “Reimbursement of Travel Costs” and replace it with text substantially the same as the following paragraph (d)(4), if the contracting officer determines that an objection or exception from the offeror to paragraph (d)(4) of the basic clause to be reasonable considering the circumstances of the proposed contract:
(4) When a Personally Owned Conveyance (POC) is used for travel between an employee’s residence or the Permanent Duty Station and one or more alternate work sites within the local area, the employee shall be paid mileage for the distance that exceeds the employee’s commuting distance.

“Permanent Duty Station” (PDS) as used in this subparagraph (d)(5) is the location of the employee’s permanent work assignment (i.e., the building or other place where the employee regularly reports for work.  PDS also means the residence from which the employee regularly commutes to and from work.

“Privately Owned Conveyance” (POC) as used in this subparagraph (d)(5), is any motor vehicle (including an automobile, light truck, van or pickup truck) owned by, loaned, rented, or leased to an employee or an employee's employer that:


(a) is self-propelled and licensed to travel on the public highways;


(b) is designed to carry passengers or goods; and


(c) has four or more wheels or is a motorcycle or moped.

POC also includes fares for local public transportation (e.g. bus, streetcar, subway) or taxicab when an owned, rented, or leased motor vehicle is not available.

“Residence” as used in this subparagraph (d)(5) is the fixed or permanent domicile of a person that can be reasonably justified as a bona fide residence.

EXAMPLE 1: Employee’s one way commuting distance to regular place of work is 7 miles.  Employee drives from residence to an alternate work site, a distance of 18 miles, upon completion of work employee returns to residence, a distance of 18 miles.

In this case, the employee is entitled to be reimbursed for the distance that exceeds the normal round trip commuting distance (14 miles).  The employee is reimbursed for 22 miles (18 + 18 - 14 = 22).

EXAMPLE 2: Employee’s one way commuting distance to regular place of work is 15 miles.  Employee drives from residence to an alternate work site, a distance of 5 miles, upon completion of work employee returns to residence, a distance of 5 miles.

In this case, the employee is not entitled to be reimbursed for the travel performed (10 miles), since the distance traveled is less than the commuting distance (30 miles) to the regular place of work.

EXAMPLE 3: Employee’s one way commuting distance to regular place of work is 15 miles.  Employee drives to regular place of work.  Employee is required to travel to an alternate work site, a distance of 30 miles, upon completion of work employee returns to residence, a distance of 15 miles.

In this case, the employee is entitled to be reimbursed for the distance that exceeds the normal round trip commuting distance (30 miles).  The employee is reimbursed for 30 miles (15 + 30 + 15 - 30 = 30).

EXAMPLE 4: Employee’s one way commuting distance to regular place of work is 12 miles.  In the morning the employee drives to an alternate work site (45 miles).  In the afternoon the employee returns to the regular place of work (67 miles).  After completion of work employee returns to residence, a distance of 12 miles.

In this case, the employee is entitled to be reimbursed for the distance that exceeds the normal round trip commuting distance (24 miles).  The employee is reimbursed for 100 miles (45 + 67 + 12 - 24 = 100).

EXAMPLE 5: Employee’s one way commuting distance to regular place of work is 35 miles.  Employee drives to the regular place of work (35 miles).  Later, the employee drives to alternate work site #1 (50 miles) and then to alternate work site #2 (25 miles).  Employee then drives to residence (10 miles).

In this case, the employee is entitled to be reimbursed for the distance that exceeds the normal commuting distance (70 miles).  The employee is reimbursed for 50 miles (35 + 50 + 25 + 10 - 70 = 50).

EXAMPLE 6: Employee’s one way commuting distance to regular place of work is 20 miles.  Employee drives to the regular place of work (20 miles).  Later, the employee drives to alternate work site #1 (10 miles) and then to alternate work site #2 (5 miles).  Employee then drives to residence (2 miles).

In this case, the employee is not entitled to be reimbursed for the travel performed (37 miles), since the distance traveled is less than the commuting distance (40 miles) to the regular place of work.

(End of Alternate III)

PRESCRIPTION: Insert text substantially the same as Alternate III when conducting a non-competitive acquisition only if the offeror submits an objection or an exception to the text in paragraph (d)(4) and the contracting officer determines the objection or exception to be reasonable considering the circumstances of the proposed contract.

REFERENCE:
Joint Travel Regulation, paragraph C2401

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

H-352  CONTRACT MAXIMUM AMOUNT (DEC 1999)
During the life of this contract, the total maximum dollar amount available for placement under task orders is cumulative with each option exercise, and unexpended balances may be used in succeeding option years.

(End of clause)

PRESCRIPTION:  Use in indefinite delivery cost plus fixed fee, time-and-material or labor-hour solicitations and contracts when necessary in the judgment of the PCO.

REFERENCE:
Local Policy

FAR 17.204(f)

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

H-354  PROCEDURES FOR ISSUING ORDERS (OCT 2003)

(a) Ordering. This is a __________________________ [Contracting officer insert type of contract] for _________________________ [Contracting officer insert description of procurement]. Ordering for any other customer is prohibited without authority of the Contracting Officer or his/her representative. Supplies or services to be furnished under this contract shall be furnished by the issuance of delivery or task orders on DD Form 1155. Orders shall be placed by the Ordering Officer _________________ [Contracting officer insert designated ordering officer(s)] or his/her representative. Delivery or task orders shall contain the information in paragraph (b) below:

(b) Ordering Procedures. (1) Delivery or task orders issued shall include, but not be limited to, the following information:


(a) Date of Order


(b) Contract, order number and requisition number


(c) Appropriation and accounting data


(d) Description of the services to be performed


(e) Description of end item(s) to be delivered


(f) DD Form 254 (Contract Security Classification Specification), if applicable


(g) DD Form 1423 (Contract Data Requirements List), if data to be delivered under the order is not listed on the DD Form 1423 included in this contract


(h) Exact place of pickup and delivery


(i) The inspecting and accepting codes (as applicable)


(j) Period of time in which the services are to be performed


(k) For each applicable labor category, estimated number of labor hours required to perform the order


(l) The estimated cost plus fixed fee or ceiling price for the order


(m) List of Government-furnished material and the estimated value thereof, if applicable


(n) Delivery date

(2)(a) Delivery or task orders may be issued under this contract by facsimile or by electronic commerce methods.

(b) Oral orders may be placed hereunder only in emergency circumstances. Information described above shall be furnished to the contractor at the time of placing an oral order and shall be confirmed by issuance of a written delivery/task order on DD Form 1155 within two working days. Oral orders placed under this contract shall not exceed ______________ [Contracting officer insert dollar value].

(c) Modification of Delivery/Task Orders. Delivery/Task orders may be modified by the ordering officer.  Modifications to delivery/task orders shall include the information set forth in paragraph (b) above, as applicable. Delivery or task orders may be modified orally by the ordering officers in emergency circumstances. Oral modifications shall be confirmed by issuance of a written modification within two working days from the time of the oral communication modifying the order. The Contractor shall acknowledge receipt of any delivery or task order within one working day after receipt thereof.

(d) Ceiling Price. The cost plus fixed fee or ceiling amount for each delivery/task order will be the ceiling price stated therein and may not be increased except when authorized by a modification to the delivery/task order.

(e) Unilateral Orders. Delivery or task orders under this contract will ordinarily be issued after both parties agree on all terms. If the parties fail to agree, the Ordering Officer may require the contractor to perform and any disagreement shall be deemed a dispute within the meaning of the “Disputes” clause.

(End of clause)

PRESCRIPTION:  This clause is for use in indefinite delivery type solicitations and contracts not using Beyond Expedited Delivery/Task Order Procedures (BEDOP) or Delivery Order/Modification Request (DCMR) procedures. Do not use with Specification C-326 “Delivery/Task Order Procedures” or Specification C-715 “Information Technology Support Services Task Orders (Level of Effort).”

REFERENCE:
Local Policy

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

H-355  CONTRACTOR IDENTIFICATION (MAY 2004)

(a) Contractor employees must be clearly identifiable while on Government property by wearing appropriate badges.

(b) Contractor personnel and their subcontractors must identify themselves as contractors or subcontractors during meetings, telephone conversations, in electronic messages, or correspondence related to this contract.

(c) Contractor-occupied facilities (on Department of the Navy or other Government installations) such as offices, separate rooms, or cubicles must be clearly identified with Contractor supplied signs, name plates or other identification, showing that these are work areas for Contractor or subcontractor personnel.

(End of clause)

PRESCRIPTION:  Use in all solicitations and contracts for services.

REFERENCE:
Local Policy

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

H-356  SUBMISSION OF INTERIM AND FINAL INVENTION REPORTS AND NOTIFICATION OF ALL SUBCONTRACTS FOR EXPERIMENTAL, DEVELOPMENTAL, OR RESEARCH WORK (JUL 2003)

(a) This contract contains the FAR 52.227-11 “Patent Rights--Retention by the Contractor (Short Form)” clause (including the DFARS 252.227-7039 “Patents--Reporting of Subject Inventions”, and 252.227-7034, “Patents--Subcontracts” clauses), the FAR 52.227-12 “Patent Rights--Retention by the Contractor (Long Form)” clause, or the FAR 52.227-13 “Patent Rights--Acquisition by the Government” clause.

(b) Under these clauses, the Contractor is required to submit interim and final invention reports and notification to the Government of all subcontracts for experimental, developmental, or research work.  The interim and final invention reports and notification of all subcontracts for experimental, developmental, or research work may be submitted on DD Form 882 “Report of Inventions and Subcontracts.”

(c) The Contractor shall submit interim and final invention reports and notification of all subcontracts for experimental, developmental, or research work, including negative reports, to:

Office of Patent Counsel

Attn: Patent Counsel

SPAWARSYSCEN Code 20012

53510 Silver Gate Avenue

San Diego, CA 92152-5765

(d) The Office of Patent Counsel designated above will represent the Contracting Officer with regard to invention reporting matters arising under the contract.

(End of clause)

PRESCRIPTION:  Use in solicitations and contracts containing the FAR 52.227-11 “Patent Rights--Retention by the Contractor (Short Form)”, the FAR 52.227-12 “Patent Rights--Retention by the Contractor (Long Form)”, or the FAR 52.227-13 “Patent Rights--Acquisition by the Government” clauses.

REFERENCE:
FAR 27.303

FAR 27.304

DFARS 227.303

DFARS 227.304

Local Policy

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

H-357  AGREEMENT TO LICENSE--NO IMPLIED LICENSE (AUG 2001)

(a) Except as provided in paragraph (b) below:


(1) [Contracting officer insert name of company upon contract award] shall obtain a license from the U.S. Government under the following U.S. patents, patent applications and all patents issuing thereon, and under all patents that may issue and patent applications that may be filed on the following invention disclosures, on reasonable terms and conditions, consistent with law, regulation, and Navy policy prior to any manufacture, use, sale, lease, license, or conveyance of any kind of any process, machine, manufacture, or composition of matter that would, absent such license, infringe any claim of such patent(s)/application(s):

___________________________________________________________________________

___________________________________________________________________________

___________________________________________________________________________

[Contracting officer insert list of patents/applications prior to the issuance of the solicitation]


(2) Nothing in this contract shall release [Contracting officer insert name of company upon contract award] from any obligation of or duty under any other Government contract; nor shall it grant to or confer upon [Contracting officer insert name of company upon contract award] any rights, express or implied,

(i) to any invention other than a Subject Invention,

(ii) under any patent application or patent assigned to the U.S. Government that is dominant over a patent protecting a Subject Invention,

(iii) under any patent application or patent assigned to the U.S. Government protecting an invention other than a Subject Invention, or

(iv) under the U.S. patent(s)/patent application(s) identified in paragraph (a)(1) above.

(b) No license from the U.S. Government shall be required for research, development, test and evaluation to be performed by [Contracting officer insert name of company upon contract award] under this contract.

[End of clause]

PRESCRIPTION:  Except for “commercial item” contracts issued under FAR Part 12, use in all solicitations and contracts exceeding the simplified acquisition threshold for (1) “research and development” contracts involving Government inventions, or (2) contracts when the contractor will build or implement any Government invention.  Use of this clause will require the contract specialist, contract coordinator, cognizant technical code personnel, and/or the Office of Patent Counsel (SPAWARSYSCEN San Diego Code D0012) to determine prior to the issuance of the solicitation what, if any, licensable patents/applications the Government holds, for insertion into the list of patent/applications in paragraph (a)(1) of the clause.

REFERENCE:
31 U.S.C. 207 and 209

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

H-358  APPLICATION OF DFARS 252.227-7013 AND 252.227-7015 TECHNICAL DATA CLAUSES (AUG 2001)

The DFARS 252.227-7015, Technical Data--Commercial Items, clause applies to technical data that pertains to a “commercial item” as defined in the DFARS 252.227-7015 clause.  The DFARS 252.227-7013, Rights in Technical Data--Noncommercial Items, clause applies to all other technical data.

(End of clause)

PRESCRIPTION:  Use in all solicitations and contracts when both the DFARS 252.227-7013 and DFARS 252.227-7015 clauses are used in the solicitation and contract.

REFERENCE:
DFARS 252.227-7013 and DFARS 252.227-7015

Office of Patent Counsel (SPAWARSYSCEN San Diego Code D0012)

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

5252.227-9402  QUALIFIED U.S. CONTRACTORS FOR EXPORT-CONTROLLED TECHNICAL DATA (JAN 1992)

(a) By Department of Defense (DoD) Directive 5230.25 (hereinafter referred to as “the Directive”), a program was established to allow Qualified U.S. Contractors to obtain export-controlled technical data under certain conditions.  A “Qualified U.S. Contractor” is a private individual or enterprise (hereinafter described as a U.S. Contractor”) that, in accordance with procedures established by the Under Secretary of Defense for Research and Engineering, certifies, as a condition of obtaining export-controlled technical data subject to the Directive from the Department of Defense, that:

(1) The individual who will act as recipient of the export-controlled technical data on behalf of the U.S. contract is a U.S. citizen or a person admitted lawfully into the United States for permanent residence and is located in the United States.

(2) Such data are needed to bid or perform on a contract with the Department of Defense, or other U.S. Government agency, or for other legitimate business purposes in which the U.S. contractor is engaged, or plans to engage.  The purpose for which the data is needed shall be described sufficiently in such certification to permit an evaluation of whether subsequent requests for data are related properly to such business purpose.

(3) The U.S. contractor acknowledges its responsibilities under U.S. export control laws and regulations (including the license prior to the release of technical data within the United States) and agrees that it will not disseminate any export-controlled technical data subject to the Directive in a manner that would violate applicable export control laws and regulations.

(4) The U.S. contractor also agrees that, unless dissemination is permitted by the Directive, it will not provide access to export-controlled technical data subject to the Directive to persons other than its employees or persons acting on its behalf, without the permission of the DoD component that provided the technical data.

(5) To the best of its knowledge and belief, the U.S. contractor knows of no person employed by it, or acting on its behalf, who will have access to such data, who is debarred, suspended or otherwise ineligible to perform under U.S. Government contracts; or has violated U.S. export control laws or a certification previously made to the Department of Defense under the provisions of the Directive.

(b) Private individuals or enterprises are certified as Qualified U.S. Contractors by submitting a DD Form 2345 (attached hereto) to Commander, Defense Logistics Services Center (DLSC), ATTN:  DLSC-FEB, Federal Center, Battle Creek, Michigan 49017-3084.

(c) Canadian contractors may be qualified in accordance with the Directive for technical data that do not require a license for export to Canada under section 125.12 of the International Traffic in Arms Regulations and sections 379.4(d) and 379.5(e) of the Export Administration Regulations, by submitting an equivalent certification to the DLSC.

(End of clause)

PRESCRIPTION:  Use in solicitations and contracts when disclosure of export-controlled technical data is necessary for an acquisition; normally when Military Critical Technology applies to the technical data.

NOTE:  The Commerce Business Daily numbered note 8 applies when the solicitation contains data that is of military or space application.  If your synopsis announcement did not contain this note, include the following forms where applicable: Military Critical Technical Data Agreement (MCT) (DD Form 2345); Registration for Scientific and Technical Information Services (DD Form 1540); and if MCT is classified, Facility Clearance Register (DD Form 1541)

REFERENCES:
DoD Directive 5230.25

OPNAVINST 5510.161

NAVSUP PUB 592

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

H-359  LIMITED RELEASE OF CONTRACTOR CONFIDENTIAL BUSINESS INFORMATION (NOV 2003)

(a) Definition.

“Confidential business information,” as used in this clause, is defined as all forms and types of financial, business, scientific, technical, economic, or engineering information, including patterns, plans, compilations, program devices, formulas, designs, prototypes, methods, techniques, processes, procedures, programs, or codes, whether tangible or intangible, and whether or how stored, compiled, or memorialized physically, electronically, graphically, photographically, or in writing if -- (1) the owner thereof has taken reasonable measures to keep such information secret, and (2) the information derives independent economic value, actual or potential from not being generally known to, and not being readily ascertainable through proper means by, the public. Confidential business information may include technical data as that term is defined in DFARS §§ 252.227-7013(a)(14), 252.227-7015(a)(4), and 252.227-7018(a)(19). It may also include computer software as that term is defined in DFARS §§ 252.227-7014(a)(4) and 252.227-7018(a)(4).

(b) The Space and Naval Warfare Systems Command (SPAWAR) may release to individuals employed by SPAWAR support contractors and their subcontractors confidential business information submitted by the contractor or its subcontractors pursuant to the provisions of this contract. Business information that would ordinarily be entitled to confidential treatment may be included in the information released to these individuals. Accordingly, by submission of a proposal or execution of this contract, the offeror or contractor and its subcontractors consent to a limited release of its confidential business information.

(c) Circumstances where SPAWAR may release the contractor’s or subcontractors’ confidential business information include the following:


(1) To other SPAWAR contractors and subcontractors, and their employees tasked with assisting SPAWAR in handling and processing information and documents in the administration of SPAWAR contracts, such as file room management and contract closeout.

(2) To SPAWAR contractors and subcontractors, and their employees tasked with assisting SPAWAR in accounting support services, including access to cost-reimbursement vouchers.

(d)  SPAWAR recognizes its obligation to protect the contractor and its subcontractors from competitive harm that could result from the release of such information. SPAWAR will permit the limited release of confidential business information under paragraphs (c)(1) and (c)(2) only under the following conditions:

(1) SPAWAR determines that access is required by other SPAWAR contractors and their subcontractors to perform the tasks described in paragraphs (c)(1) and (c)(2),

(2) Access to confidential business information is restricted to individuals with a bona fide need to possess,

(3) Contractors, their subcontractors, and their employees who are granted access to confidential business information have signed an appropriate non-disclosure agreement requiring them to provide the same level of protection to confidential business information that would be provided by SPAWAR employees, 

(4) Contractors and their subcontractors having access to confidential business information have agreed under their contract or a separate corporate non-disclosure agreement to provide the same level of protection to confidential business information that would be provided by SPAWAR employees, and

(5) SPAWAR contractors and their subcontractors performing the tasks described in paragraphs (c)(1) or (c)(2) have agreed under their contract or a separate non-disclosure agreement to not use confidential business information for any purpose other than performing the tasks described in paragraphs (c)(1) and (c)(2).

(e) SPAWAR’s responsibilities under the Freedom of Information Act are not affected by this clause.

(f) If SPAWAR satisfies the conditions listed in paragraph (d), the contractor and its subcontractors agree to indemnify and hold harmless the Government, its agents, and employees from every claim or liability, including attorneys fees, court costs, and expenses, arising out of, or in any way related to, the misuse or unauthorized modification, reproduction, release, display, or disclosure of confidential business information provided by the contractor to the Government.

(g) The contractor agrees to include, and require inclusion of, this clause in all subcontracts at any tier that requires the furnishing of confidential business information.

(End of clause)

PRESCRIPTION: (a) Use in (1) all solicitations and contracts exceeding the micropurchase threshold including contracts issued under FAR Part 12, Commercial Items, and (2) task or delivery orders under a Federal Supply Schedule contract when a request for quotation or similar communication tool is issued.

(b) This clause is NOT intended to be used in contracts for accounting support services, file room management and/or contract closeout. The clause is intended to be used in all solicitations and contracts for which the accounting support services, file room management and/or contract closeout contractor is providing accounting support services, file room management and/or contract closeout services.

REFERENCE:
10 U.S.C. § 2320; 18 U.S.C. §§ 1832, 1905; FAR 9.505-4(c); DFARS §§ 227.7103-1(c),

227.7203-1(c).

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

H-360  STATE SALES TAX EXEMPTION (OCT 2003)

(a) The contractor’s price shall not include state sales tax, unless the location of the contractor’s business is in a state that does not afford the Federal Government a tax exemption status under its state and local laws (e.g., Arizona, Hawaii). The contract price excludes all state and local taxes levied on or measured by the contract or sales price of the services or materials furnished under this contract.

(b) To the extent that the guidance in FAR Part 31 and DFARS Part 231 applies to this contract, such tax or duty shall not constitute an allowable cost under this contract, unless specifically permitted by the Contracting Officer.

(c) Contractors may be taxed by a state or local authority when procuring goods and services for performance of this contract. Such taxation does not constitute a tax levied on the Federal Government; rather it is a tax levied on the contractor for which the contractor is liable. However, the Federal Government is exempt from state and local taxation. Therefore, the contractor shall state separately on its invoices taxes excluded from the contract price, and the contracting officer agrees to either pay the amount of the taxes to the contractor or provide evidence necessary to sustain an exemption.

(d) No exemption certificate is required.

(End of clause)

PRESCRIPTION: (a) Insert in all solicitations and contracts exceeding the micro-purchase threshold including acquisitions for commercial items under FAR Part 12.

(b) The clause shall not be included in a delivery/task order under a Federal Supply Schedule contract. Rather, the contracting officer shall follow the terms and conditions of the Federal Supply Schedule contract, in particular the requirements specified in the deviation to the clause at FAR 52.229-1, State and Local Taxes, contained in the contract. This clause says “ The Contractor shall state separately on its invoices taxes excluded from the contract price, and the ordering activity agrees either to pay the amount of the taxes to the Contractor or provide evidence necessary to sustain an exemption.”

(c) This clause may be amended to the extent that the clause at FAR 52.229-1, State and Local Taxes, the clause at FAR 52.229-2, North Carolina State and Local Sales and Use Tax, or the clause at FAR 52.229-10, State of New Mexico Gross Receipts and Compensating Tax, apply.

REFERENCE:
FAR Subpart 29.1

FAR Subpart 29.3

NAVSUP INST 4200.85C

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

H-401  RENT-FREE USE OF GOVERNMENT PROPERTY (OCT 1998)

The Contractor may use on a rent-free, noninterference basis, as necessary for the performance of this contract, the Government property accountable under contract(s) _______________ [Contracting officer insert contract number(s)].  The Contractor is responsible for scheduling the use of all property covered by the above referenced contract(s) and the Government shall not be responsible for conflicts, delays, or disruptions to any work performed by the Contractor due to use of any or all such property under this contract or any other contracts under which use of such property is authorized.

(End of clause)

PRESCRIPTION:  Use in (1) all SBIR Phase I, SBIR Phase II, and SBIR Phase III contracts when the contractor may use on a rent-free, noninterference basis, the Government property accountable under other contract(s), or (2) solicitations and contracts for research and development when the contractor may use on a rent-free, noninterference basis, the Government property accountable under other contract(s).

REFERENCE:
FAR Part 45

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

H-402  GOVERNMENT-FURNISHED PROPERTY (OCT 1998)

The Government will furnish to the Contractor for use in the performance of the contract on a rent-free basis the Government-owned property listed in an attachment to this contract, subject to the provisions of the Government Property Clause of the Contract Clauses.

(End of clause)

PRESCRIPTION:  Use in (1) all SBIR Phase I, SBIR Phase II, and SBIR Phase III contracts when the contractor may use on a rent-free basis, the Government property listed in an attachment to the contract, or (2) solicitations and contracts for research and development when the contractor may use on a rent-free basis, the Government property listed in an attachment to the contract.

REFERENCE:
FAR Part 45

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

H-403  EXERCISE OF OPTION (SBIR PHASE I CONTRACT) (JUL 2000)

The Government, at any time after effective date of contract, may require the Contractor to furnish Option Items 0003 and 0004 for delivery at the time(s) and place(s) and at the price(s) set forth herein.  This option shall be exercised, if at all, by written notice signed by the Contracting Officer and sent prior to 90 days after submission of the Phase II proposal.

(End of clause)

PRESCRIPTION:  Use in all SBIR Phase I contracts when the contract contains an option.

REFERENCE:
SPAWAR INST 4380.3B

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

H-404  SBIR REPRESENTATION (OCT 1998)
The contractor, by signing this contract, represents that it is not currently being and has not previously been paid by an agency of the Federal Government for work that is essentially equivalent to the work to be provided under this contract.

(End of provision)

PRESCRIPTION:  Use in all Small Business Innovative Research (SBIR) Phase I and Phase II contracts

REFERENCE:
SBIR Program Solicitation

DFARS 252.227-7018

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

H-405  EXERCISE OF OPTION (SBIR PHASE II CONTRACT) (JUL 2000)

The Government, at any time after effective date of contract, may require the Contractor to furnish Option Items 0003 and 0004 for delivery at the time(s) and place(s) and at the price(s) set forth herein.  This option shall be exercised, if at all, by written notice signed by the Contracting Officer and sent prior to the option exercise dates listed below:


ITEMS



OPTION EXERCISE DATE


0003 and 0004


[Contracting officer insert option exercise date]

(End of clause)

PRESCRIPTION:  Use in all SBIR Phase II contracts when the contract contains an option.

REFERENCE:
SPAWAR INST 4380.3B

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

H-406  PATENTS AND COPYRIGHTS (SBIR CONTRACTS) (DEC 2002)

(a) Copyright

To the extent permitted by statute, the contractor may copyright (consistent with appropriate national security considerations, if any) material developed with DoD support.  DoD receives a royalty-free license for the Federal Government and requires that each publication contain an appropriate acknowledgement and disclaimer statement.

(b) Patent Rights

Small business firms normally may retain the principal worldwide patent rights to any invention developed with Government support (see the FAR 52.227-11, Patent Rights--Retention by the Contractor (Short Form) clause and the DFARS 252.227-7039, Patents--Reporting of Subject Inventions, clause).  The Government receives a royalty-free license for its use, reserves the right to require the patent holder to license others in certain limited circumstances, and requires that anyone exclusively licensed to sell the invention in the United States must normally manufacture it domestically.  Notwithstanding the FAR 52.227-11, Patent Rights--Retention by the Contractor (Short Form) clause, to the extent authorized by 35 U.S.C. 205, the Government will not make public any information disclosing a Government-supported invention for a period of five years to allow the contractor to pursue a patent.

(End of clause)

PRESCRIPTION: Use in all SBIR Phase I, Phase II and Phase III contracts.

REFERENCE:
DoD SBIR Solicitation

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

H-408  DURATION OF DATA AND SOFTWARE RIGHTS UNDER SMALL BUSINESS INNOVATION RESEARCH (SBIR) PHASE I, PHASE II AND PHASE III CONTRACTS (DEC 2002)

(a) The five-year period of the “SBIR data rights” defined in the clause at DFARS 252.227-7018 “Rights in Noncommercial Technical Data and Computer Software--Small Business Innovation Research (SBIR) Program (Jun 1995)” begins on the date of the last deliverable made under the contract and is automatically restarted on the date of the last deliverable made under any contract awarded in each subsequent phase of the same SBIR program.

(b) For the purpose of a Phase I contract and any subsequent Phase II or Phase III contract, the phrase “during the period commencing with contract award and ending upon the date five years after completion of the project” (b)(4) of the clause at DFARS 252.227-7018 “Rights in Noncommercial Technical Data and Computer Software--Small Business Innovation Research (SBIR) Program (Jun 1995)” means--

(1) The Government must protect from disclosure and non-governmental use all SBIR technical data developed from work performed under an SBIR contract for a period of five years from delivery of the last deliverable under that contract (either Phase I, Phase II, or Federally-funded SBIR Phase III) unless the Government obtains permission to disclose such SBIR technical data from the contractor or SBIR applicant.  Agencies are released from obligation to protect SBIR data upon expiration of the protection period, except that any such data that is also protected and referenced under a subsequent SBIR contract must remain protected through the protection period of that subsequent SBIR contract.  For example, if a Phase III contract is issued within the Phase II data rights protection period and the Phase III contract refers to and protects data developed and protected under the Phase II contract, then that data must continue to be protected through the Phase III protection period.

(2) SBIR technical data rights apply to all SBIR contracts that fall within the statutory definition of Phases I, II, or III of the SBIR Program, including subcontracts to such contracts.  The scope and extent of the SBIR technical data rights applicable to Federally-funded Phase III contracts is identical to the SBIR data rights applicable to Phases I and II SBIR contracts.  The data rights protection period lapses only: (i) Upon expiration of the protection period applicable to an SBIR contract, or (ii) by agreement between the contractor and the Government.

(End of clause)

PRESCRIPTION: Insert in all Small Business Innovation Research (SBIR) Phase I, Phase II, and Phase III contracts.

REFERENCE: Small Business Administration Small Business Innovation Research Program Policy Directive effective on September 24, 2002

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

H-502  SCIENTIFIC/TECHNICAL INFORMATION (OCT 1998)

If not already registered, the Contractor is encouraged to register for Defense Technical Information Center (DTIC) service by contacting the following:

Defense Technical Information Center

Attn:  Registration Section (DTIC-BCS)

8725 John J. Kingman Road, Suite 0944

Fort Belvoir, VA 22060-6218

(703) 767-8273 or 1-800-CAL-DTIC (225-3842), menu selection 2

To avoid duplication of effort and conserve scientific and technical resources, the Contractor is encouraged to search existing sources in DTIC to determine the current state of the art concepts, studies, etc.

(End of clause)

PRESCRIPTION:  Use in solicitations and contracts for research and development encourage the contractor to register for the Defense Technical Information Center (DTIC) service.

REFERENCE:
DFARS 235.010

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

H-503  PROTECTION OF HUMAN SUBJECTS (JUN 2001)

The Contractor shall comply, as appropriate, with the provisions of the following directives/regulations:

(a) Department of Defense, Title 32, Code of Federal Regulations, Part 219 (32 CFR 219), “Protection of Human Subjects” and “Protection of Human Subjects in DoD Supported Research”, August 1991;

(b) DHHS Regulations, “Protection of Human Subjects” (45 CFR Part 46) of 19 August 1991; and

(c) DoD Directive 3216.2, “Protection of Human Subjects in DoD Supported Research”, 7 January 1983, as amended.

(End of clause)

PRESCRIPTION:  Use in solicitations and contracts for research and development when human beings are the subject of research and development testing or experiments.

REFERENCE:
FAR 35.005(d)(3)

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

H-504  PROTECTION OF LABORATORY ANIMALS (JUN 2001)

The Contractor shall comply, as appropriate, with the rules on animal acquisition, transport, care, handling, and use in:

(a) 9 CFR parts 1-4, Department of Agriculture rules that implement the Laboratory Animal Welfare Act of 1966 (7 U.S.C. 2131-2156); and

(b) the “Guide for the Care and Use of Laboratory Animals,” National Institutes of Health Publication No. 86-23, Revised 1985.

(End of clause)

PRESCRIPTION:  Use in solicitations and contracts for research and development when laboratory animals are the subject of research and development testing or experiments.

REFERENCE:
FAR 35.005(d)(3)

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

H-600  INFORMATION TECHNOLOGY FEDERAL SUPPLY SCHEDULE BLANKET PURCHASE AGREEMENT TERMS AND CONDITIONS (DEC 1999)

Pursuant to GSA Federal Supply Schedule contract number(s) ________________, the Contractor [insert the name of the FSS contractor] agrees to the following terms of a Blanket Purchase Agreement (BPA) exclusively with the Space and Naval Warfare System Command.

(a) Contract Items

The following contract items can be ordered under this BPA.  All orders placed against this BPA are subject to the terms and conditions of the contract, except as noted below:

*SPECIAL BPA

MODEL NUMBER/PART NUMBER

DISCOUNT/PRICE

_______________________________

________________

_______________________________

________________

(b) Scope of Blanket Purchase Agreement

This BPA is entered into in order to support the [Specify in detail the project and/or program that the BPA is to support]

(c)  Delivery

DESTINATION



DELIVERY SCHEDULE/DATES

_______________________________

____________________________

_______________________________

____________________________

(d) Volume of Purchases

The Government estimates, but does not guarantee, that the volume of purchases through this agreement will be ____________.

(e) Obligation of Funds

This BPA does not obligate any funds.  Funds will be obligated by the placement of task or delivery orders under FAR 8.4 or the use of a Government-wide purchase card issued under FAR Part 13 and agency regulations.

(f) Duration of BPA

This BPA expires on [the contracting officer should insert a date equal to 12 months after the issuance date of the BPA] or at the end of the contract period, whichever is earlier.

(g) Placement of Orders

The following office(s) is hereby authorized to place orders under this BPA:

OFFICE


POINT OF CONTACT

_______________________
___________________

_______________________
___________________

(h) Issuance of Orders

Orders will be placed against this BPA via Electronic Data Interchange (EDI), FAX or paper.

(i) Delivery Tickets

Unless otherwise agreed to, all deliveries under this BPA must be accompanied by delivery tickets or sales slips that must contain the following information as a minimum:

(a) Name of contractor;

(b) Contract Number;

(c) BPA number;

(d) Model number of National Stock Number (NSN);

(e) Purchase order number;

(f) Date of Purchase

(g) Quantity, unit price, and extension of each item (unit prices and extensions need not be shown when incompatible with the use of automated systems; provided, that the invoice is itemized to show the information); and

(h) Date of shipment

(j) Invoices

The requirements of a proper invoice are as specified in the Federal Supply Schedule contract.  Invoices will be submitted to the address specified within the purchase order transmission issued against this BPA.

(k) Terms and Conditions

The terms and conditions included in this BPA apply to all purchases made pursuant to it.  If there is an inconsistency between the provisions of this BPA and Contractor’s invoice, the provisions of this BPA will take precedence.

(End of clause)

PRESCRIPTION:  This clause or a clause that is substantially the same, shall be used in Information Technology Federal Supply Schedule Blanket Purchase Agreements.

FILL-IN:

REFERENCE:
FAR 8.4

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

5252.239-9601  DELIVERY (OCT 1991)

(a) Delay of Installation Date

The Government reserves the right to delay the scheduled installation at no cost to the Government, provided that on delay of an installation date, the Contractor will receive written notice from the Government Contracting Officer 30 days prior to the installation date.  If the delay exceeds 30 calendar days from the original installation date, the parties shall negotiate an equitable adjustment for such delay.

(b) Advancing the Installation Date

Whenever the installation date is advanced, the Contractor will receive written notice from the Contracting Officer at least 30 days prior to the advanced installation date.  Any advanced installation date shall be mutually agreed upon by the Contractor and the Government.

(c) Use of Equipment Installed Prior to Installation Date

If the equipment is certified to be ready for use prior to the installation date, the Government may elect to use the equipment and change the installation date accordingly.  In this event, the delivery order shall be so amended by the Government.

(d) Delivery Notification

The contractor shall notify the Government acceptance authority by telephone with written confirmation (see the “Inspection and Acceptance” clause) at least 15 days prior to delivery of any equipment.

(End of clause)

PRESCRIPTION:  This clause is for use in a contract for commercial information technology hardware and/or software to specify the Government’s right to advance and/or delay the installation date.  For the purpose of these instructions, the word “commercial” has the same meaning as the term “commercial item” as that term is defined in FAR 2.101, and the term “information technology” has the same meaning as that term is defined in FAR 2.101.

REFERENCE:
Local Policy

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

5252.239-9602  HARDWARE OR SOFTWARE MONITORS (OCT 1991)

(a) Attachment of Hardware or Software Monitors

The Contractor shall permit inclusion or attachment of such hardware or software monitors which the Government may choose to install for the purpose of measuring the performance of the computer system, unless the Contractor can demonstrate that these monitors will damage the computer system.

(b) Identifying and Locating Device Connections

At the Government’s request, the Contractor shall assist the Government in identifying and locating device connections at no additional charge.

(c) Government Installed Hardware or Software Monitors

When the Government installs or causes to be installed hardware or software monitors, the Contractor shall be relieved from the obligations specified elsewhere in this contract for any degradation in the performance of hardware or software arising from the use of hardware or software monitors.

(d) Hardware Monitors Installed on Leased Equipment
On leased equipment, hardware monitors that are not the property of the Contractor shall be removed before discontinuance of lease.  The leased equipment shall be restored to its prior state, ordinary wear and tear excluded, at the Government’s expense.

(End of clause)

PRESCRIPTION:  This clause is for use in a contract for commercial information technology hardware and/or software to specify the Government’s right to install hardware or software monitors.  Its use is most appropriate when the Government is leasing hardware and/or software or when the contractor is maintaining the hardware and/or software.  Paragraph (d) should be deleted, except when the Government is leasing hardware and/or software.  For the purpose of these instructions, the word “commercial” has the same meaning as the term “commercial item” as that term is defined in FAR 2.101, and the term “information technology” has the same meaning as that term is defined in FAR 2.101.

REFERENCE:
Local Policy

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

5252.239-9603  DURATION AND TYPE OF CONTRACT (OCT 1991)

This is a firm-fixed price, indefinite-delivery, indefinite-quantity type contract which will expire ******************* with optional annual renewals as specified in the FAR 52.217-9 “Option to Extend the Term of the Contract” clause.

(End of clause)

PRESCRIPTION: (a) This clause specifies the duration and type of contract when the principal purpose of the contract is to acquire commercial information technology hardware and/or software and the contract contains the FAR 52.217-9 “Option to Extend the Term of the Contract” clause.  For the purpose of these instructions, the word “commercial” has the same meaning as the term “commercial item” as that term is defined in FAR 2.101, and the term “information technology” has the same meaning as that term is defined in FAR 2.101.

(b) Provision M-708 “Total Contract Life Cost Evaluation (Systems)” contains text and usage instructions concerning when the contract is to commence, the duration of the basic contract and option periods and the ending date of the contract if all options to extend are exercised.  The contracting officer shall review its text and usage instructions when developing the specific requirements to be used in this 5252.239-9603 “Duration and Type of Contract” clause.

(c) Paragraph (b) “Options” in the FAR 52.212-2 “Evaluation-Commercial Items” provision is used in conjunction with the FAR 52.217-9 “Option to Extend the Term of the Contract clause.”  The FAR 52.217-9 “Option to Extend the Term of the Contract” clause is typically inserted into a information technology “requirements” contract because (1) funds may not be available for the total duration of the contract, or (2) the most advantageous method of fulfilling the Governments need may not be the exercise of an option to extend.  An acquisition strategy may be used which gives the Government to right to end the contract, on a no-cost basis, if the contractor’s performance during the contract is not satisfactory, but is not so poor as to warrant a termination for default or cause.  The contracting officer may decide that these or similar considerations are not sufficient reasons to include the “Option to Extend the Term of the Contract” clause in the solicitation or contract.  These considerations may have even less immediacy in an information technology “indefinite quantity” contract because (1) the Government will obligate the “minimum” guarantee at contract award, and (2) the Government is not obligated to place orders under the contract once the “minimum” guarantee has been spent.

REFERENCE:
Local Policy

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

5252.239-9604  SUBSTITUTION OF HARDWARE OR SOFTWARE (OCT 1991)

(a) If, during the life of this contract, the manufacture of hardware or software listed in the schedule is discontinued, the Contractor shall provide to the Contracting Officer, at the time the Contracting Officer is advised of the intent to discontinue, a description of the hardware or software to be considered by the Contracting Officer as a substitute for the discontinued hardware or software.

(b) For each item of hardware or software offered as a substitute, the Contractor shall certify and provide documentation in accordance with FAR Subpart 15.4 to support that:

(1) the functionality for the substitute hardware or software is equal to or greater than the hardware or software for which the substitute is offered;

(2) the unit price for the substitute is no greater than the unit price of the hardware or software for which the substitute is offered;

(3) the maintenance cost to the Government will be no greater than the maintenance cost for the hardware or software for which the substitute is offered;

(4) all support costs which are borne by the Government will be no greater than the support costs for which the substitute is offered.

(c) The Government shall at its sole discretion determine the technical acceptability of any hardware or software offered as a substitution.  If a substitute is offered which fails to meet all of the above criteria, the substitution will be subject to mutual agreement.  Disapproval of a substitution shall not give rise to or in any way entitle the Contractor to any extension of time, equitable adjustment, or suspension of liquidated damages or other credit provided under this contract.

(d) No substitutes are authorized for the first 180 days of the contract.

(End of clause)

PRESCRIPTION: (a) This clause is for use in a contract for commercial information technology hardware and/or software to specify the terms and conditions under which the Contractor may propose substitute products when during the life of the contract, the manufacture of a product listed in the schedule is discontinued.  This clause also contains instructions to the contractor concerning the content of the contractor’s substitution proposal.  For the purpose of these instructions, the word “commercial” has the same meaning as the term “commercial item” as that term is defined in FAR 2.101, and the term “information technology” has the same meaning as that term is defined in FAR 2.101.  This clause should be used in a contract when (1) the period during which hardware and/or software may be ordered exceeds one year, or (2) the technology under the contract will be undergoing rapid change.  The text of this clause should not be modified unless the facts and circumstances of the procurement require its modification.

(b) In order to promote and facilitate a “paper-free contracting process”, this clause should contain specific detailed instructions to the contractor requiring the submission of their substitution proposals in an electronic format (e.g., delivered on a floppy disk, or transmitted to a Government bulletin board or through the Internet).  The instructions should delineate that the contractor is to submit their contractual information (including certifications, price proposal, and technical information in an electronic format.  These instructions should also require the contractor to submit any technical references and all supporting technical documentation in an electronic format.  The contractor should be told in these instructions, the specific applications software packages in which their proposals should be submitted (e.g., MS-Word, WordPerfect, or ASCII).  The FAR 52.253-1 “Computer Generated Forms” clause must be included in the contract.  When “Information Other Than Cost or Pricing Data” is required by the contracting officer to conduct a price analysis, the instructions for its electronic submission are to be included in Alternate III and/or IV of the FAR 52.215-21 “Requirements for Cost or Pricing Data or Information Other Than Cost or Pricing Data--Modifications” clause.

(c) Regardless of whether the contractor will be required to submit their price proposal in an electronic format, the contract should specify in this clause that the contractor submit their price proposal on an electronic spreadsheet (e.g., Lotus 1-2-3, Corel or MS-Excel).  This will insure that there is a mutual understanding of the contents of the price proposal and will facilitate establishing the dollar amount of any increase or decrease in the contract price for the contract modification and any clearances.  These instructions should also specify that any electronic spreadsheet submitted at the time of proposal submission under the request for proposal leading to the award of the contract, should be updated and submitted with the substitution proposal (see paragraph (c) to the instructions for the use of Provision L-702 “Format, Instructions and Notices for Proposal Preparation (Commercial Information Technology Systems).”

REFERENCE:
FAR 39.101

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

5252.239-9605  TECHNOLOGY IMPROVEMENTS (OCT 1991)

(a) After contract award, the Government may solicit, and the Contractor is encouraged to propose independently, technology improvements to the equipment, software specifications, or other requirements of the contract.  These improvements may be proposed to save money, to improve performance, to save energy or for any other purpose which presents a technological advantage to the Government.  As part of the proposed changes, the Contractor shall submit a price proposal to the Contracting Officer for evaluation.  Those proposed technology improvements that are acceptable to the Government will be processed as modifications to the contract.

(b) As a minimum, the following information shall be submitted by the Contractor with each proposal:

(1) A description of the difference between the existing contract requirement and the proposed change, and the comparative advantages and disadvantages of each;

(2) Itemized requirements of the contract that must be changed if the proposal is adopted, and the proposed revision to the contract for each such change;

(3) An estimate of the changes in performance and cost, if any, that will result from adoption of the proposal;

(4) An evaluation of the effects the proposed changes would have on collateral costs to the Government, such as Government-furnished property costs, costs of related items, and costs of maintenance, operation and conversion (including Government application software); and

(5) A statement of the time by which the contract modification adopting the proposal must be issued so as to obtain the maximum benefits of the changes during the remainder of this contract including supporting rationale; and

(6) Any effect on the contract completion time or delivery schedule shall be identified.

(7) The Government reserves the right to require a rerun of selected portions of the live test demonstration to verify the proposed improvement, at no additional charge to the Government.

(c) The Government will not be liable for proposal preparation costs or any delay in acting upon any proposal submitted pursuant to this clause.  The Contractor has the right to withdraw, in whole or in part, any proposal not accepted by the Government within the period specified in the proposal.  The decision of the Contracting Officer as to the acceptance of any such proposal under this contract is final and not subject to the “Disputes” clause of this contract.

(d) The Contracting Officer may accept any proposal submitted pursuant to this clause by giving the Contractor written notice thereof.  This written notice will be given by issuance of a modification to this contract.  Unless and until a modification is executed to incorporate a proposal under this contract, the Contractor shall remain obligated to perform in accordance with the requirements, terms and conditions of the existing contract.

(e) If a proposal submitted pursuant to this clause is accepted and applied to this contract, the increase or decrease in the contract price shall be under paragraph (c) “Changes” of the FAR 52.212.4 “Contract Terms and Conditions--Commercial Items” clause in this contract.  The resulting contract modification will state that it is made pursuant to this clause.

(End of clause)

PRESCRIPTION: (a) This clause is for use in a contract for commercial information technology hardware and/or software to specify that the Government may solicit, and the Contractor is encouraged to propose independently, technology improvements to the equipment, software specifications, or other requirements of the contract.  These improvements may be proposed to save money, to improve performance, to save energy or for any other purpose which presents a technological advantage to the Government.  For the purpose of these instructions, the word “commercial” has the same meaning as the term “commercial item” as that term is defined in FAR 2.101, and the term “information technology” has the same meaning as that term is defined in FAR 2.101.  This clause may be used in a contract when (1) the period during which hardware and/or software may be ordered exceeds one year, or (2) the technology under the contract will be undergoing rapid change.  The text of this clause should not be modified unless the facts and circumstances of the procurement require its modification.

(b) In order to promote and facilitate a “paper-free contracting process”, this clause should contain specific detailed instructions to the contractor requiring the submission of their technology improvement proposals in an electronic format (e.g., delivered on a floppy disk, or transmitted to a Government bulletin board or through the Internet).  The instructions should delineate that the contractor is to submit their contractual information (including certifications), price proposal, and technical information in an electronic format.  These instructions should also require the contractor to submit any technical references and all supporting technical documentation in an electronic format.  The contractor should be told in these instructions, the specific applications software packages in which their proposals should be submitted (e.g., MS-Word, WordPerfect, or ASCII).  The FAR 52.253-1 “Computer Generated Forms” clause must be included in the contract.  When “Information Other Than Cost or Pricing Data” is required by the contracting officer to conduct a price analysis, the instructions for its electronic submission are to be included in Alternate III or IV of the FAR 52.215-21 “Requirements for Cost or Pricing Data or Information Other Than Cost or Pricing Data--Modifications” clause.

(c) Regardless of whether the contractor will be required to submit their price proposal in an electronic format, the contract should specify in this clause that the contractor submit their price proposal on an electronic spreadsheet (e.g., Lotus 1-2-3, Corel or MS-Excel).  This will insure that there is a mutual understanding of the contents of the price proposal and will facilitate establishing the dollar amount of any increase or decrease in the contract price for the contract modification and any clearances.  These instructions should also specify that any electronic spreadsheet submitted at the time of proposal submission under the request for proposal leading to the award of the contract, should be updated and submitted with the technology improvement proposal (see paragraph (c) to the instructions for the use of Provision L-702 “Format, Instructions and Notices for Proposal Preparation (Commercial Information Technology Systems).”

REFERENCE:
FAR 39.101

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

5252.239-9607  SOFTWARE (OCT 1991

(a) Contractor Supplied Operating Software Support

At no additional cost, the Contractor shall furnish the operating software and shall support and maintain such software, as well as any modifications or revisions thereof, during the period of this contract, including renewals.  The support provided shall, at a minimum, consist of correction of errors, provision of any modifications, and any improvements and revisions that the Contractor may develop.

(b) Contractor Changes or Modifications

At no additional charge, the Government shall be provided full documentation of all Contractor changes or modifications to the software.  These software items are listed in the Schedule.

(c) Additional Software

In addition, the Contractor shall make available any other software which the OEM has announced, improved or may develop in the future for general use as furnished to other customers for the type of equipment supplied under this contract.  The Contractor shall propose charges, if any, that would be associated with the acquisition of any such software.  Additional software may be acquired under this contract subject to the requirements of FAR 1.602-1(b) and FAR 6.101 as well as all relevant requirements of the DFARS and NAPS.  Additional software under this paragraph (c) may be considered outside the scope of this contract.

(d) Software Rights

(1) The Government agrees to take all reasonable steps to protect copyrights and patent rights.  Except as expressly stated in the contract, the contractor's rights to software under U.S. Patent and Copyright law or otherwise are not waived by granting the use of such software to the Government under this contract.  Should any programming aids (software) or information concerning same, furnished or made available by the contractor to the Government pursuant to this contract, be designated in writing to be proprietary by the Contractor, such materials shall remain the property of the contractor and will be held in confidence by the Government and will not be disclosed to unauthorized parties. Upon discontinuance of lease of the equipment the Government agrees to return to the Contractor or, if such return is impossible or impractical, to destroy all software supplied by the Contractor hereunder and will certify such destruction to the Contractor in writing.  The contractor shall allow the Government to retain a copy for its archives.

(2) The Contractor hereby grants to the Government and the Government accepts from the Contractor, for the term hereof, a non-transferable and nonexclusive (the Contractor is not restricted from leasing to other customers) license to install and use the Contractor supplied software, listed in Part B of this contract, which is hereby designated as “Licensed Software.”  The Contractor further agrees to continue this license agreement through the useful operating life of the system covered by this contract.  The monthly payments specified shall be paid until a “paid up” license is achieved.  From that time forward, the Government shall continue use of all such software at no additional license cost for the remainder of the contract life.

(3) All rights in software shall continue as long as the Government uses the equipment purchased under this contract.

(4) The Government may modify or adapt any software for its own use, at its own expense, to meet its specific requirements and permission to make such modifications or adaptations is hereby granted.  Any such modifications or adaptations will be the property of the Government and shall not be used or disclosed by the Contractor, to other sources for use without the express written permission of the Government.

(e) Rights to Subsequent Versions of Software

If the Contractor proposes a subsequent version to the software listed in the Schedule and the Government accepts this subsequent version, the Contractor shall supply the subsequent version.  If this software is not declared a new product in the course of the Contractor’s commercial business, the subsequent version shall be supplied at no additional charge to the License Charge paid for the software being replaced, provided the Contractor is maintaining said software.

(1) No initial charge applies to the subsequent software.

(2) The same monthly license charge applies.  However, if the subsequent monthly charge is lower, the lower charge shall apply.

(3) All payments made towards licensing shall apply to the subsequent software.

(4) If the Government has a Paid-Up License for the software being replaced, the Government will have a Paid-Up License for the subsequent software without additional charge.

(End of clause)

PRESCRIPTION: (a) A clause substantially the same as this clause shall be used in a contract exceeding the simplified acquisition threshold for the acquisition of commercial information technology software (see FAR Parts 12 and 39 and DFARS Part 227).  This clause shall be used in conjunction with the clauses at DFARS 252.227-7015, Technical Data-Commercial Items, and DFARS 252.227-7037, Validation of Restrictive Markings on Technical Data.  For the purpose of these instructions, the word “commercial” has the same meaning as the term “commercial item” as that term is defined in FAR 2.101, and the term “information technology” has the same meaning as that term is defined in FAR 2.101.  The use of this SPAWAR 5252.239-9607 Software clause as well any alternations to this clause, shall be governed by the policies contained in DFARS 227.7202 Commercial computer software and commercial computer software documentation, and FAR 12.212, Computer Software.  The contracting officer should not alter this SPAWAR 5252.239-9607 Software clause, except if (a) additional licensing provisions are needed based on program requirements, or (b) a perpetual, paid-up license or a specific duration license (e.g., 10 years) is specified based on the needs of the program, rather than an equipment life license as the current text says in paragraph (d)(2) and (d)(3), or (c) alternations are made to the clause based on these usage instructions.

(b) When using this “Software” clause, the contracting officer may also use the clause at FAR 52.227-19, Commercial Computer Software-Restricted Rights.  If the “as is” text of the FAR 52.227-19 clause is not used, then its substance may be inserted into the SPAWAR 5252.239-9607 Software clause or elsewhere in the contract.  The substance of the FAR 52.227-19 clause is discussed and described in paragraph 3.1.b.(4)(c) of the Commercial Software Licensing and Acquisition Guide (CSLAG) contained in the SPAWAR Contract Policy and Procedures Manual (SCPPM).

(c) Based on the circumstances of the procurement, the contracting officer should specify in the solicitation whether offerors may or may not propose additional software licensing provisions.  The substance of various provisions that may be inserted into the solicitation are described in paragraph 3.1.b.(4)(d) of the CSLAG contained in the SCPPM.

(d) The clause at DFARS 252.227-7015 implements 10 U.S.C. 2302 which requires the Department of Defense to obtain unlimited rights in software documentation (e.g., operating and maintenance manuals) regardless of whether the software and its documentation were developed at Government or private expense.  When using the “as is” text of the FAR 52.227-19 clause with the DFARS 252.227-7015 clause, the contracting officer should include in the contract, text which is substantially the same as the following:  This license agreement includes the Commercial Computer Software-Restricted Rights and Technical Data-Commercial Items clauses which are part of this contract with the following revisions:  (1) The definition of “Contractor” used in the “Technical Data-Commercial Items” clause applies to both the SPAWAR 5252.239-9607 Software clause and the clause at FAR 52.227-19, Commercial Computer Software--Restricted Rights.  (2) The word “documentation” used in the “Commercial Computer Software-Restricted Rights” clause excludes “computer software documentation.”  The rights and restrictions applicable to computer software documentation are described in the “Technical Data--Commercial Items” clause.  “Computer software documentation” for this license agreement means owner’s manuals, user’s manuals, installation instructions, operating installation, and other similar items, regardless of storage medium, that explain the capabilities of the computer software or provide instructions for using the software.

(e) If the user intends to use the software on workstations other than those acquired under the contract, these workstations need to be specifically identified.  If the workstations cannot be identified, the FAR 52.227-19 clause needs to be revised.  The revision is described in paragraph 3.1.b.(4)(e) of the CSLAG contained in the SCPPM.

REFERENCE:
FAR 39.1

DFARS 227.7202

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

5252.239-9607  SOFTWARE (OCT 1991)--ALTERNATE I (FEB 1999)

If the Government’s use, reproduction and disclosure rights are specified as part of the 5252.239-9607 “Software” clause, the following paragraphs (f), (g) and (h) are added to the 5252.239-9607 “Software” clause:

(f) As used in this clause “restricted computer software” means any computer program or computer data base that has been developed at private expense and either is a trade secret, is commercial or financial and confidential or privileged, or is published and copyrighted.

(g)(1) The restricted computer software delivered under the contract may not be used, reproduced or disclosed by the Government except as provided in subparagraph (g)(2) of this clause or as expressly stated otherwise in the contract.

(2) The “restricted computer software” may be:

(i) Used or copied for use in or with the computer or computers for which it was acquired, including use at any Government installation to which such computer or computers may be transferred;

(ii) Used or copied for use in or with backup computer if any computer for which it was acquired is inoperative; 

(iii) Reproduced for safekeeping (archives) or backup purposes;

(iv) Modified, adapted or combined with other computer software, provided the modified, combined or adapted portions of the derivative software incorporating any of the delivered restricted computer software shall be subject to the same restrictions set forth in this contract;

(v) Disclosed to and reproduced for use by support service Contractors or their subcontractors, subject to the same restrictions set forth in this contract;

(vi) Used or copied for use in or transferred to a replacement computer.

(3) If the restricted computer software delivered under this contract is published and copyrighted, it is licensed to the Government, without disclosure prohibitions, with the rights set forth in paragraph (g)(2) of this clause unless expressly stated otherwise in this contract.

(4) The clause continues by saying that “To the extent feasible the Contractor shall affix a Notice substantially as follows to any restricted computer software delivered under this contract; or, if the vendor does not, the Government has the right to do so:

Notice--Notwithstanding any other lease or license agreement that may pertain to, or accompany the delivery of, this computer software, the rights of the Government regarding its use, reproduction and disclosure are as set forth in Government Contract No. _____.”

(h) If any restricted computer software is delivered under this contract with the copyright notice of 17 U.S.C. 401, it will be presumed to be published and copyrighted and licensed to the Government in accordance with subparagraph (g)(3) of this clause, unless a statement substantially as follows accompanies such copyright notice:

Unpublished--rights reserved under the copyright laws of the United States.

(End of Alternate I)

PRESCRIPTION:  Unless the applicable software licensing provisions are specified elsewhere in the contract (e.g. in the FAR 52.227-19, Commercial Computer Software--Restricted Rights clause), this alternate provision is for use when commercial software is being acquired (separately or in conjunction with commercial computer hardware).  The Government’s use, reproduction and disclosure rights described in subparagraph (g)(2) are to be reviewed by the contracting officer to determine if the rights stated in the clause represent the Government’s requirement.  If they do not, then the clause is to be modified to reflect the addition of other rights or the deletion of those rights that are not required.

NOTE:  The use, reproduction and disclosure provisions in paragraph (g)(2) generally appear in whole or in part in commercial software licenses.  Therefore, offerors should be familiar with these provisions.

REFERENCE:
Paragraph 3.1.b. of the Commercial Software Licensing and Acquisition Guide in Module 6.0 of the SPAWAR Contract Policy and Procedures Manual (SCPPM)

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

5252.239-9608  SITE PREPARATION (OCT 1991)

(a) Responsibility of the Parties

(1) The Government will have the site prepared as specified in Specification  **   “Hardware Requirements”, beginning 30 days prior to the installation date specified on the delivery order.

(2) The Government will provide the Contractor with access to the site for the purpose of installing the equipment prior to the scheduled installation date.  The Contractor shall specify in writing the amount of time required to install the equipment.  The Contractor shall complete its installation within the 30 day period prior to the installation date.

(b) Site Alterations or Modifications

Alterations or modifications to the site that are attributable to incomplete or erroneous specifications of the detailed design plan (referenced in Specification  **   “Manuals and Documentation”) provided by the Contractor shall be made at the expense of the Contractor.

(c) Delay in Installation Date

Any such site alterations or modifications as specified in paragraph (b) of this clause which cause a delay in any installation date shall result in liquidated damages, as specified under the SPAWAR 5252.239-9609 “Liquidated Damages” clause of this contract.

(d) Site Inspection

The Contractor shall inspect each site and shall notify the Contracting Officer Representative in writing of the results of such inspection within five (5) calendar days thereafter and provide the plan as required by Specification   **   “Manuals and Documentation” of this contract.

(e) Communication Media

Unless specified otherwise in the contract, arrangements for acquisition, installation and maintenance of communication media (telephone, telegraph, etc.) necessary for the remote transmission of data, are the responsibility of the Government.  Any charges for such media in connection with installation, operation or maintenance of the machines will be paid by the Government.

(End of clause)

PRESCRIPTION:  This clause is to be used to specify the Government’s site preparation obligations in a contract for commercial information technology hardware and software.  This clause is for use when requirements similar to those in Specification C-706 “Available Facilities” are included in the solicitation and contract.  For the purpose of these instructions, the word “commercial” has the same meaning as the term “commercial item” as that term is defined in FAR 2.101, and the term “information technology” has the same meaning as that term is defined in FAR 2.101.  The use of this clause is most appropriate when (1) commercial information technology hardware is to be delivered under the contract and, (2) this hardware will require that a site be available and prepared for its installation.  Mainframe technology and supercomputers require an available and prepared site.  Personal computers used in an office environment generally would not require a prepared site for their use.

REFERENCE:
Local Policy

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

5252.239-9609  LIQUIDATED DAMAGES (OCT 1991)

(a) Definitions

“Component” is an individual unit, including features installed thereon, of a data processing system, or subsystem, identified by a type or model number, such as a central processing unit, etc.

“Contract Life” is that period which begins on the effective date of the contract and ends with the expiration of the contract including all options to extend the term of the contract.

“Equipment” is an all-inclusive term that refers either to individual components, or to the total complement of components required to operate as an integrated group.

“Installation Date” is the date by which the Contractor must have the ordered equipment ready for use by the Government.

“Machine” is synonymous with “equipment.”

“System” means a single central processing unit (CPU), or multiple CPUs linked by collocated processor-to-processor communications, placed in a separate processing center, and the associated peripheral components including those peripheral components located at field sites.

“Total Monthly Charge” for any equipment acquisition plan wherein the Government acquires title to the equipment shall be the total charges for equipment, software and services provided under this contract, divided by the number of months in the “contract life.”

“Total Monthly Charge” for leased equipment shall be all monthly charges for equipment, software and services provided under this contract.

“Total System” means the total hardware and software specified on a delivery order for a specific configuration.

(b) Liquidated Damages Assessment

For the late installation of the supplies or services ordered under this contract, the Contractor shall pay to the Government liquidated damages for each day of delay beginning with the installation date specified on the delivery order.  However, liquidated damages for late installation will not be assessed for more than 180 calendar days for each occurrence.  Liquidated damages shall be assessed as specified in the following subparagraphs.  If paragraph (b) of the FAR 52.212-4 “Liquidated Damages” clause is invoked, this 180 day limitation will not apply.

(c) Total System Not Ready for Use

The Contractor shall install all hardware and software component items of a system included on the same order by the date specified on the delivery order.  If the Contractor fails to fulfill this requirement and, as a result, no portion of the total system is ready for use on the installation date, then the liquidated damages shall be assessed.  Such liquidated damages shall be computed on the basis of each calendar day of delay at a rate of $*** for each day's delay or 1/30 of the Total Monthly Charge for each day of delay.  Liquidated damages will cease upon the day the total system is installed and certified by the Contractor as ready for use by the Government.

(d) Individual Supply or Service Items Not Ready for Use

If individual supply or service items are not ready for use but the total system is operational, the liquidated damages for each individual item shall be $*** for each day's delay or 1/30 of the Total Monthly Charge for that item, whichever is greater.  This clause shall not apply when paragraph (c) of this clause is invoked.

(e) Substitute Items

If the Contractor provides substitute items, acceptable to the Government, in accordance with the criteria set forth in paragraph (b) of the SPAWAR 5252.239-9604 “Substitution of Equipment” clause, on or before the installation date, no liquidated damages shall apply to ordered items for which substitute items were accepted.

(f) Government Use of Installed Items

If some but not all of the items ordered are installed, ready for use, by the installation date and the Government uses any such installed items, liquidated damages shall not accrue against such installed items for any calendar day the items are used.

(g) Accrued Liquidated Damages Payment

The Government may elect to have any accrued liquidated damages either paid directly to the Government, or applied as a reduction on any current or future sums payable by the Government to the Contractor under this contract.  The Government will notify the Contractor in writing of its election as to the method of payment.

(End of clause)

PRESCRIPTION:  This clause is to be used to specify the liquidated damages amounts in a contract for commercial information technology hardware and/or software (see FAR Parts 12 and 39) when the variation to the FAR 52.211-11 “Liquidated Damages-Supplies, Services, or Research and Development” clause is used.  The variation was developed based on the guidance in FAR Part 12.  For the purpose of these instructions, the word “commercial” has the same meaning as the term “commercial item” as that term is defined in FAR 2.101, and the term “information technology” has the same meaning as that term is defined in FAR 2.101.  The fill-in for paragraph (a) of the FAR 52.211-11 clause should read “as specified in the SPAWAR 5252.239-9609 “Liquidated Damages” clause.”

REFERENCE:
FAR Subparts 11.5 and 39.1

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

5252.239-9610  CONTRACTOR RESPONSIBILITIES CONCERNING GOVERNMENT ALTERATIONS, ATTACHMENTS, SUBSTITUTIONS AND ADDITIONS OF EQUIPMENT (OCT 1991)

(a) Definitions
“Additions” means any equipment that is acquired to augment or enhance a system or subsystem whether or not obtained from or manufactured by the original supplier of the system or subsystem.

“Alteration” is any change to a machine that deviates from the physical, mechanical or electrical machine design (including microcode), whether or not additional devices or parts are required.

“Attachment” is defined as the mechanical, electrical or electronic interconnection of equipment manufactured by other than the original equipment manufacturer of the machine or system.

“Component” is an individual unit, including features installed thereon, of a data processing system, or subsystem, identified by a type or model number, such as a central processing unit, etc.

“Equipment” is an all-inclusive term that refers either to individual components, or to the total complement of components required to operate as an integrated group.

“Machine” is synonymous with “equipment.”

“Substitutions” means any equipment acquired to replace similar or identical equipment, which is part of a system or subsystem, whether or not the substitution(s) is obtained from or manufactured by the original supplier of the system or subsystem.

“System” means a single central processing unit (CPU), or multiple CPUs linked by collocated processor-to-processor communications, placed in a separate processing center, and the associated peripheral components including those peripheral components located at field sites.

(b) Technical Information

Upon the written request of the Government, the Contractor shall provide to the Government specific technical information regarding the specifications and performance characteristics of the Contractor equipment to which the Government proposes to make a substitution, alteration, attachment or addition of equipment.  The Contractor shall furnish any commercially available information to satisfy the Government request at the established commercial prices.  The Government and its Contractor will abide by and enforce any proprietary or confidential limitation imposed by the Contractor.  The Contractor shall provide the most current, accurate and complete information.

(End of clause)

PRESCRIPTION:  This clause is for use in a contract for commercial information technology hardware and/or software to specify the contractor’s responsibilities concerning Government alterations, attachments, substitutions and additions of equipment.  For the purpose of these instructions, the word “commercial” has the same meaning as the term “commercial item” as that term is defined in FAR 2.101, and the term “information technology” has the same meaning as that term is defined in FAR 2.101.

REFERENCE:
Local Policy

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

5252.239-9611  CONTRACTOR COMMITMENTS, WARRANTIES AND REPRESENTATIONS (OCT 1991)

Any written commitment by the Contractor within the scope of this contract shall be binding upon the contractor.  For the purpose of this contract, a written commitment includes the proposal submitted by the Contractor, written amendments, warranties and representations made by the Contractor in a proposal, literature, drawings, specifications as to hardware or software performance; total systems performance; physical, design or functional characteristics of components, software packages or systems; training; services; and installation date.

(End of clause)

PRESCRIPTION:  This clause is for use in a contract for commercial information technology hardware and/or software to specify that the written commitments, warranties and representations made by an offeror in its proposal are binding upon contract award.  For the purpose of these instructions, the word “commercial” has the same meaning as the term “commercial item” as that term is defined in FAR 2.101, and the term “information technology” has the same meaning as that term is defined in FAR 2.101.

REFERENCE:
Local Policy

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

5252.239-9612  REPLACEMENT PARTS AVAILABILITY (OCT 1991)

The Contractor guarantees that replacement parts for each component listed in this contract shall be available for the duration of this contract and all options to extend as specified in the “Option to Extend the Term of the Contract” clause.

(End of clause)

PRESCRIPTION:  This clause is for use in a contract for commercial information technology hardware and/or software to delineate the contractor’s guarantee that replacement parts will be available for the duration of the contract.  A different period may be specified based on the requirements of the program.  For the purpose of these instructions, the word “commercial” has the same meaning as the term “commercial item” as that term is defined in FAR 2.101, and the term “information technology” has the same meaning as that term is defined in FAR 2.101.

REFERENCE:
Local Policy

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

5252.239-9613  EQUIPMENT WARRANTY (OCT 1991)

(a) At no additional charge to the Government, the Contractor shall furnish for equipment purchased under this contract, all maintenance (labor and parts) for a minimum period of one year or the OEM's commercial warranty (whichever is greater) beginning on the first day of the successful performance period.  Maintenance during the warranty period shall cover the principal period of 9 hours per day five days a week, plus 9 hours Saturdays, Sundays and Holidays.  Maintenance requested and performed outside the principal period of maintenance will be reimbursed by the Government at the applicable OCOMP hourly maintenance rate.

(b) All parts replaced during the warranty period shall become the property of the Contractor.

(c) Prior to the expiration of the warranty period, whenever equipment is shipped for mechanical replacement purposes, the Contractor shall bear all charges, including, but not limited to, the charges for packing, transportation, rigging, drayage and insurance.

(d) The warranty shall not apply to maintenance required due to the fault or neglect of the Government.

(End of clause)

PRESCRIPTION: (a) This clause is for use in a contract for commercial information technology hardware and/or software to delineate the terms and conditions of the equipment warranty.  A longer period may be specified based on the results of a market survey and the requirements of the program.  A separate clause should be used to specify the terms and conditions of any software warranty (see NAPS 5201.304(4) and the instructions for the use of the SPAWAR 5252.239-9607 “Software” clause).  For the purpose of these instructions, the word “commercial” has the same meaning as the term “commercial item” as that term is defined in FAR 2.101, and the term “information technology” has the same meaning as that term is defined in FAR 2.101.

(b) The sentence in paragraph (a) of the clause reading “Maintenance requested and performed outside the principal period of maintenance will be reimbursed by the Government at the applicable OCOMP hourly maintenance rate.” shall be deleted, if OCOMP hourly maintenance as described in Specification C-710 “Maintenance of Equipment” is not being acquired under the contract.

REFERENCE:
FAR Subparts 12.4, 39.1, and 46.7

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

5252.239-9614  SPECIAL CONTRACT REQUIREMENTS FOR LEASE OF EQUIPMENT (OCT 1991)

(a) Definitions
“Additions” means any equipment that is acquired to augment or enhance a system or subsystem whether or not obtained from or manufactured by the original supplier of the system or subsystem.

“Alteration” is any change to a machine that deviates from the physical, mechanical or electrical machine design (including microcode), whether or not additional devices or parts are required.

“Attachment” is defined as the mechanical, electrical or electronic interconnection of equipment manufactured by other than the original equipment manufacturer of the machine or system.

“Component” is an individual unit, including features installed thereon, of a data processing system, or subsystem, identified by a type or model number, such as a central processing unit, etc.

“Contract Life” is that period which begins on the effective date of the contract and ends with the expiration of the contract including all options to extend the term of the contract.

“Equipment” is an all-inclusive term that refers either to individual components, or to the total complement of components required to operate as an integrated group.

“Machine” is synonymous with “equipment.”

“Mechanical Replacement” is the replacement of one component for another occasioned by the mechanical condition of the equipment being replaced.

“Substitutions” means any equipment acquired to replace similar or identical equipment, which is part of a system or subsystem, whether or not the substitution(s) is obtained from or manufactured by the original supplier of the system or subsystem.

“System” means a single central processing unit (CPU), or multiple CPUs linked by collocated processor-to-processor communications, placed in a separate processing center, and the associated peripheral components including those peripheral components located at field sites.

(b) Lease Charges

Lease charges shall apply beginning on the first day of the successful performance period required under the Section E “Inspection and Acceptance” clause of this contract.

(c) Term of Use

The Government shall have unlimited use of the equipment at the prices listed in the contract.

(d) Faulty Equipment Replacement

When mechanical replacement is required due to faulty equipment supplied under this contract, a replacement period shall be established at the option of the Government.  This replacement period shall commence on the date the equipment is found to be faulty.  No rental or maintenance charges shall be paid during the replacement period for equipment being replaced.  The Contractor shall furnish replacement equipment of the same or better performance before removing the faulty equipment.  The replacement equipment shall be subject to the “Standard of Performance for Acceptance of the System” clause.

(e) On-Site Modifications

(1) The Contractor shall provide on-site modification of equipment that may be based upon the Government’s request or upon engineering changes sponsored by the Contractor.  The Government shall have the option to have all “no charge” Contractor sponsored engineering changes that are available at the time of installation or are later offered at no charge incorporated into the equipment covered by this contract.  All modifications shall be accomplished at the site and under a mutually agreed upon schedule.  Contracting Officer approval is required prior to making any modifications to the equipment.

(2) Lease and maintenance charges shall be discontinued on the equipment being modified and for any equipment supplied under this contract which is not usable during the modification period on the day the equipment is turned over to the Contractor for modification.  When the modifications are requested by the Government, lease and maintenance charges shall not be discontinued when such modification results in the equipment remaining inoperative for a period of 24 consecutive hours or less.

(3) Lease and maintenance charges shall be reinstated upon certification in writing by the Contractor that the equipment is ready for use.  The modified equipment and associated operating software are subject to checkout and a determination that the equipment and software performs satisfactorily prior to reinstatement of lease and maintenance charges.

(f) Alterations and Attachments

(1) The Government may make alterations or install attachments to the equipment at the Government’s expense, provided a safety hazard is not thereby created.  The Contractor will be notified, when possible, at least 30 days in advance of any such alterations or attachments.  The Government is liable for the damage and the credit provisions of paragraph (h) “Credit for System Downtime” and paragraph (i) “Credit for Equipment Malfunctions” of the SPAWAR 5252.239-9615 “Maintenance of Equipment--Downtime and Response Time Credits” clause.  Paragraphs (h) and (i) of the SPAWAR 5252.239-9615 “Maintenance of Equipment--Downtime and Response Time Credits” clause shall not apply if an equipment failure is caused by an attachment not maintained by the Contractor.

(2) Such alterations or attachments that are not the property of the Contractor shall be removed immediately after discontinuance of lease and the equipment restored to the prior configuration (only ordinary wear and tear excluded) at Government expense.

(3) Any reprogramming required to accommodate such alterations and/or attachments will be accomplished at the Government’s expense.

(g) Conversion

When converting from one component or system supplied under this contract to another component or system supplied by the Contractor, a conversion period of up to 30 days shall be established commencing on the installation date of the replacement component or system.  No lease or maintenance charges will be paid for the original equipment, intended for replacement that is retained during the conversion period not to exceed 30 calendar days.

(h) Relocation of Equipment

(1) Upon written notification to the Contractor, equipment may be transferred from one Government location to another under this contract, without accruing maintenance charges during the period of transfer not to exceed 30 calendar days; provided the transfer time exceeds one calendar day.  There will be no cessation of maintenance charges however, if equipment to be transferred has been installed at the site for less than three months or will be installed at the new location for less than three months.

(2) The Contractor shall supervise packing, unpacking and relocation of the equipment without charge to the Government.  All other charges associated with the relocation will be the responsibility of the Government.  The requirements of Clause F-703 “Transportation” apply.

(3) The Government will give the Contractor at least 30 days written notice of movement of equipment unless such movement is required because of an emergency.

(i) Supplies

Lease charges do not include supplies.  Supplies used by the Government will conform to the Contractor’s technical specifications or equivalent.

(j) Retention and Destruction of Storage Devices

If security regulations require the retention or destruction of leased storage devices the Government will pay the Contractor for all charges necessary to replace the storage device or to restore it to good operating condition.

(k) Discontinuance of Equipment Lease

Upon receipt by the Contractor of written notice from the Government, the Government may discontinue lease of any component the equipment 30 days thereafter or on shorter notice when agreed to in writing by the Contractor.

(l) Exercise of Purchase Option

The Government may purchase at any time following acceptance through the contract life, any or all of the leased ADPE in accordance with the following terms:

(1) The purchase price shall be based on the lesser of (A) the contract purchase price, (B) the then current GSA Federal Supply Schedule price and credit provisions, or (C) the Contractor’s Commercial Price List at the time of purchase less prevailing discounts.  The purchase price will be reduced by an amount equal to the purchase credits accrued during the period that the equipment was leased, beginning with the first day of the successful performance period.  Upon notification by the Government of a contemplated purchase, the Contractor shall provide an immediate accounting of all accrued purchase credits on the leased equipment installed under the contract for which a purchase is being considered.  The effective date of purchase shall be either (1) the day following receipt by the Contractor of a modification to purchase, or (2) a later date if so specified on the modification, or (3) an earlier date when mutually agreed to and a confirming modification is received within 30 days after the effective date of purchase.

(2) The Contractor shall allow the Government to continue to accumulate and retain purchase credits on equipment which is leased by one Government agency and transferred to another Government agency.

(3) If the purchase of items occurs during the warranty period specified in this Section, the warranty shall apply for the remaining period.

(m) Contract Expiration

(1) Government Liability

The Government will not be liable for any charges incurred after the original contract expiration.

(2) Equipment Removal

The Contractor hereby agrees to make arrangements with the Government Site Manager for timely removal of all leased equipment covered by this contract.  These arrangements shall be completed no later than 45 calendar days prior to the date of contract expiration.  The Contractor shall notify the Contracting Officer in writing of the removal arrangements no later than 30 calendar days prior to the date of contract expiration.  The Contractor shall provide written notification to the Contracting Officer when the equipment has been removed.

(n) Contract Performance Completion

The Contractor agrees to cease providing all Contractor support and maintenance services covered by this contract at the date of contract expiration.

(End of clause)

PRESCRIPTION:  This clause is for use in a contract for commercial information technology hardware and/or software to delineate the terms and conditions applicable to the lease, lease to ownership, and lease with option to purchase plan(s) solicited.  If no straight lease, lease to ownership or lease with option to purchase plans are contemplated or solicited, do not insert this clause into the solicitation/contract and delete the lease columns and instructions in pricing Exhibits A and B.  For the purpose of these instructions, the word “commercial” has the same meaning as the term “commercial item” as that term is defined in FAR 2.101, and the term “information technology” has the same meaning as that term is defined in FAR 2.101.

REFERENCE:
FAR Subparts 12.4, 39.1, and 46.7

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

5252.239-9615  MAINTENANCE OF EQUIPMENT--DOWNTIME AND RESPONSE TIME CREDITS (OCT 1991)

(a) Definitions
“Additions” means any equipment that is acquired to augment or enhance a system or subsystem whether or not obtained from or manufactured by the original supplier of the system or subsystem.

“Alteration” is any change to a machine that deviates from the physical, mechanical or electrical machine design (including microcode), whether or not additional devices or parts are required.

“Attachment” is defined as the mechanical, electrical or electronic interconnection of equipment manufactured by other than the original equipment manufacturer of the machine or system.

“Bona Fide Attempt” means the Government’s attempt to contact contractor maintenance personnel at the contact point(s) designated by the contractor. If contact cannot be made within thirty minutes after the first attempt to make contact the response time shall start at the end of that time.  If contact is made within thirty minutes the response time shall start at time of contact.  If the thirty-minute limit for contact has expired the Government will continue its attempt to make contact.

“Component” is an individual unit, including features installed thereon, of a data processing system, or subsystem, identified by a type or model number, such as a central processing unit, etc.

“Component Downtime” means the period of time when the component is unable to meet the required specifications.

“Contract Life” is that period which begins on the effective date of the contract and ends with the expiration of the contract including all options to extend the term of the contract.

“Data Processing System and/or Subsystem” is the total complement of individual machines and operating software furnished by the Contractor and acquired to operate as an integrated group.

“Effectiveness Level Computation” for system(s) or component(s) is computed by dividing the operational use time by the sum of the operational use time and the system or component downtime.

“Equipment” is an all-inclusive term that refers either to individual components, or to the total complement of components required to operate as an integrated group.

“Equipment and/or Operating Software Failure” is a malfunction in the Contractor-supplied equipment and/or operating software excluding all external factors, which prevents the accomplishment of a job.

“Machine” is synonymous with “equipment.”

“Mechanical Replacement” is the replacement of one component for another occasioned by the mechanical condition of the equipment being replaced.

“On-Call Maintenance Service” is Contractor provided remedial maintenance service of equipment and operating software requested by the Government, during the Principal Period of Maintenance or extensions, at a fixed monthly rate, regardless of the number of requests for maintenance made by the Government.  The Contractor maintenance personnel who perform this maintenance are dispatched from a location designated by the Contractor.

“On-Site Maintenance Service” is Contractor provided maintenance personnel on duty at the Government’s site(s) during the Principal Period of Maintenance or extensions, who perform maintenance service of equipment and operating software.

“Operational Use Time” means that time during which equipment is in actual operation, exclusive of idle time, standby time or maintenance time due to Contractor caused component failure; not synonymous with "power-on" time.  Operational use time shall be measured in hours and whole minutes.  Operational use time for performance testing of a system shall be the accumulated time during which the central processing unit is in actual use including only intervals of time recorded between the start and stop of a program(s).  Operational use time for performance testing for a component(s) added, field-modified, substitute or replacement component shall be the accumulated time during which the component(s) is in actual use.

“Per-Call Maintenance Service” means contractor provided remedial maintenance service of equipment and operating software requested by the Government when no other maintenance service is ordered and charged at an hourly per-call rate.  The Contractor maintenance personnel that perform this maintenance are dispatched from a location designated by the Contractor.

“Preventive Maintenance” means that maintenance performed by the Contractor on a scheduled basis which is designed to keep the equipment in proper operating condition.

“Principal Period of Maintenance” means the Principal Period of Maintenance (PPM) is any nine consecutive hours per day, including an official meal period not to exceed one hour per day, between the hours of [7:00] AM and [6:00] PM, Monday through Friday, excluding holidays observed at the Government's installation(s).  The specific time period is specified on each delivery order for maintenance.

“Remedial Maintenance” means that maintenance performed by the Contractor which results from Contractor supplied equipment or operated software failure.  It is performed as required and therefore on an unscheduled basis.

“Substitutions” means any equipment acquired to replace similar or identical equipment, which is part of a system or subsystem, whether or not the substitution(s) is obtained from or manufactured by the original supplier of the system or subsystem.

“System” means a single central processing unit (CPU), or multiple CPUs linked by collocated processor-to-processor communications, placed in a separate processing center, and the associated peripheral components including those peripheral components located at field sites.

“System Downtime” is that period of time when the system is unusable for processing the workload due to equipment and/or operating software failure(s).

“Total Monthly Charge” for any equipment acquisition plan wherein the Government acquires title to the equipment shall be the total charges for equipment, software and services provided under this contract, divided by the number of months in the “contract life.”

[NOTE:  The term “Total Monthly Charge” and its definition may be substituted for the term “Total Monthly Recurring Charge” and its definition in the SPAWAR 5252.239-9615 “Maintenance of Equipment” clause.]

“Total Monthly Charge” for leased equipment shall be all monthly charges for equipment, software and services provided under this contract.

“Total Monthly Recurring Charge” is the sum of the monthly charges for all:


a. hardware lease (if applicable, otherwise zero)


b. hardware maintenance


c. software monthly license fee (if applicable, otherwise zero)


d. software monthly maintenance

During the warranty period, the TMRC shall be the TMRC expected at the conclusion of the warranty period.

“Total System” means the total hardware and software specified on a delivery order for a specific configuration.

(b) Response Time Requirements

(1) On-Call (OCPPM, OCEPPM, OCOMP) Response Time Credits

If the Contractor maintenance personnel fail to commence repairs at the designated point within the required response time, the Contractor shall grant a credit to the Government for the excess response time. The amount of creditable hours shall be accumulated for the month and adjusted to the nearest half hour.  The amount of credit for each hour in excess of the required response shall be computed at twice the on-call hourly rate.

(2) Per-Call Response Time Credits

If the Contractor maintenance personnel fail to commence repairs at the designated point within the required response time, the Contractor shall grant a credit to the Government for the excess response time.  The amount of creditable hours shall be accumulated for the month and adjusted to the nearest half-hour.  The amount of credit for each hour in excess of the *** hour response shall be computed at twice the per-call hourly rate.

(3) Carryback/Mail-In (CMI) Response Time

If the Contractor fails to return the repaired item within the required response time, the Contractor shall grant a credit to the Government for the excess response time.  The number of days shall be accumulated for the month.  The amount of credit for each day in excess of the required response time shall be computed at the rate of ***$25 per day.

(c) Exception to Response Time Credit Terms

If the Contractor fails to meet the prescribed response time due to causes beyond the control and without the fault or negligence of the Contractor, then the credit terms of this contract shall not apply.  Such determination shall be made by the designated Government accepting authority specified in the “Inspection and Acceptance” clause.

(d) Remedial Maintenance

(1) For on-site and on-call service, if the equipment or operating software is down for the same or related malfunction within six hours after completion of remedial maintenance, the downtime for the second failure shall be considered as the continuation of the previous downtime period for the purpose of computing downtime credits.

(2) For per-call service, if the equipment or software is down for the same or related malfunction within 24 hours after completion of remedial maintenance, the Contractor shall restore the system to acceptable operating condition at no additional charge to the Government.

(e) Effectiveness Requirements

Each item shall meet the following minimum requirements:

(1) System Effectiveness.  System effectiveness is the percentage of the time the system is operable and available for government use (i.e., up) divided by the sum of the time the system is operable and available for government use plus the time the system was not available (i.e., down), excluding preventive maintenance time.

                                                               Use Time

System Effectiveness =  _____________________

                                                      Use Time + Downtime

Downtime is the sum of all separate periods of system downtimes as defined below.  Use Time is defined as the ordered PPM or EPPM minus scheduled system downtime for preventive maintenance (PM).

(2) System Downtime.  When equipment becomes inoperative, but a portion of the system remains usable without interfering with the Contractor's maintenance/repair work, and when the Government elects to continue to use such portions of the system, the system use time which accrues during such periods shall be included in the system effectiveness computations, and the system shall not be classified as “DOWN.”  If the Government elects NOT to continue to use the operable portion of the system, the accrued system downtime shall be included in the system effectiveness computations and the system shall be classified as “DOWN.”

(f) Preventive Maintenance

If any component fails or malfunctions within six hours of operation after completion of the scheduled preventive maintenance of that component, the Contractor shall restore the component to operating condition at no additional charge to the Government.

(g) Maintenance Charges

There shall be no additional Contractor maintenance charges for:

(1) Preventive maintenance, regardless of when performed.

(2) Remedial maintenance that was requested during the Principal Period of Maintenance (PPM) and any extensions thereof (EPPM), regardless of when the maintenance is performed.

(3) Time spent by maintenance personnel after arrival at the site awaiting the arrival of additional maintenance personnel or delivery of parts, etc.

(4) Remedial maintenance required on any component when the scheduled preventive maintenance preceding the malfunction had not been performed, unless preventive maintenance was omitted at the Government’s request or the Contractor was denied access to the equipment.

(5) Replacement parts, unless such parts are required due to the fault or negligence of the Government.

(h) Credit for System Downtime

(1) System downtime shall start from the time the Government contacts or makes a bona fide attempt to contact the Contractor at his designated contact point.  System downtime shall end when the system is accepted by the Government in operative condition, ready to perform the workload.  System downtime shall include operating software regeneration time and permanent file reload time, if required.

(2) If the system remains inoperative and cannot perform the submitted workload due to an equipment or software malfunction through no fault or negligence of the Government for a period of eight consecutive hours or more than ten hours during a twenty-four hour period, the Contractor shall grant a credit to the Government for each hour of downtime in the amount of one-half of one percent of the Total Monthly Recurring Charge (TMRC) for software and maintenance.

(3) If the total credits for one month exceed the TMRC, the excess TMRC shall be applied to the following months invoice. Credit for system downtime shall be computed to the nearest half-hour.

(4) The Contractor shall grant a credit to the Government for any system that fails to perform at the specified effectiveness level during any month. The amount of credit shall be equal to the percentage determined by subtracting the actual effectiveness from that specified (***) and multiplying the difference by the Total Monthly Recurring Charge (TMRC).  (For example, if the actual effectiveness was 85% and the specified was 95%, the credit would be 10% times the TMRC) Any downtime for which credit was granted in accordance with paragraph (h)(2) shall not be included in the downtime in the effectiveness computation described in paragraph (e) of this clause.  The measurement base will be the sum of the operational use time and downtime, or 200 hours, whichever is greater.

(i) Maintenance Credit for Equipment Malfunctions (System not Down)

(1) Component downtime, not system downtime, is that period of time when a component is unusable for processing the workload due to component failure or malfunction.  However, when several components are integrated to perform a function (e.g. a modem printer), and one component fails, downtime credits shall accrue for all components that depend on the operation of the component.  Downtime includes the time when the component is released to the contractor for remedial maintenance.

(2) For each component that remains unusable due to a malfunction, through no fault or negligence of the Government for a period of eight consecutive hours or more than ten hours during a twenty-four hour period, the Contractor shall grant a credit to the Government for each hour of downtime in the amount of *** one-half of one percent  of the Total Monthly Recurring Charge for that component.  Credits for any other component supplied under this contract not usable as a result of the malfunction shall also be granted at the rate of *** one-half of one percent  of the Total Monthly Recurring Charge for each effected item.  Downtime for the unusable component shall begin when the Government contacts or makes a bona fide attempt to contact the contractor’s representative, and ends when the malfunction is corrected and the component is returned to the Government in full operating condition.

(3) Credit for equipment or software malfunction shall be computed to the nearest half-hour.  If the total credits for one month exceed the TMRC for each component, the excess credit shall be applied to the following month’s invoice.

(4) The credit provisions of paragraph (i) “Maintenance Credit for Equipment Malfunctions (System not Down)” of this clause do not apply when paragraph (h) “Credit for System Downtime” of this clause is invoked.

(5) If a component acquired and being maintained under this contract becomes inoperative due to component failure and the effectiveness level falls below that specified for three consecutive calendar months, the Government may require the Contractor to furnish a functionally equivalent component in good operating condition, at no additional charge to the Government, while the defective component is undergoing repair.

(6) If a Government-owned component installed and being maintained under this contract is not usable as a result of the breakdown of a leased component provided by the Contractor the credit provisions of paragraph (i) “Maintenance Credit for Equipment Malfunctions (System not Down)” of this clause shall apply to such Government-owned equipment.

(j) Restrictions on Maintenance Performed by Government Personnel

Except as specified elsewhere in this contract, Government personnel will not perform maintenance or attempt repairs to equipment while such equipment is being maintained by the Contractor under this contract.

(k) Responsibilities of the Government

(1) In accordance with security regulations, the Government will permit access to the equipment that is to be maintained.

(2) The Government will provide adequate storage space for spare parts and adequate working space, including heat, light, ventilation, electric current and outlets and telephones (for local calls only) for use by Contractor maintenance personnel.  These facilities will be within a reasonable distance of the equipment to be serviced and will be provided at no charge to the Contractor.

(3) The Government will provide mutually agreed upon system resources required to use the Contractor’s on-line maintenance software.

(l) Relocation of Government-Owned Equipment

(1) If the system being maintained under the terms and conditions of this contract is moved to another location within the Contractor’s service area covered by this contract, the terms and conditions of this contract shall continue to apply.  If the system is moved outside the Contractor’s service area, then the continued applicability of maintenance for that item under this contract shall be subject to mutual agreement.

(2) The Government will give thirty days prior written notice to the Contractor of its intention to move the equipment.  In emergency situations, prompt notice will be given.

(3) Maintenance charges shall be suspended on the day the dismantling of the equipment is completed.  Maintenance charges shall be reinstated on the day that the Contractor begins reassembling the equipment.

(4) Shipment to the new installation site will be at the Government’s expense.  The Government may provide the Contractor with an authorization to ship by commercial carrier on a prepaid basis, in which case the Government shall be invoiced for the transportation charges.

(5) The Government will furnish such labor as necessary for packing and unpacking of the equipment.  The Contractor shall supervise packing, unpacking and relocation of the equipment at no additional charge.  All other costs associated with the relocation will be the responsibility of the Government.

(End of clause)

PRESCRIPTION: (a) This clause is for use in a contract that requires the contractor to provide maintenance for the commercial information technology systems or subsystems (i.e., hardware and/or software) that are being acquired under the contract.  For the purpose of these instructions, the word “commercial” has the same meaning as the term “commercial item” as that term is defined in FAR 2.101, and the term “information technology” has the same meaning as that term is defined in FAR 2.101.  This clause shall be used in conjunction with Specification C-710 “Maintenance of Equipment”. The clause contains objective quantifiable standards (i.e., the “effectiveness level”) that if not met by the contractor will result based on the formula in the clause, in a predetermined reduction in the contract price to be paid to the contractor based on substandard performance.  The phrase “Total Monthly Recurring Charges” may be deleted and replaced with the phrase “Total Monthly Charge.”  Paragraph (a)(3) “Carryback/Mail-In Response Time” is a sample paragraph that is to be deleted, except when the Government is acquiring Carryback/Mail-In maintenance under the contract.  This clause contains sample fill-ins that are marked with an “(S)”; the actual fill-in amount inserted into the solicitation/contract is at the discretion of the contracting officer.

(b) This clause may be used in a contract that requires the contractor to provide maintenance of commercial information technology systems or subsystems (i.e., hardware and/or software that were acquired under other contract(s).  In addition, this clause may also be used in a contract for the maintenance of non-commercial information technology systems or subsystems, provided that maintenance under this contract is being obtained on a fixed priced basis.  Under either of these optional uses, the definition of “Total Monthly Recurring Charges” and “Total Monthly Charge” should be modified to specify the total unit purchase price of the items to be maintained.

(c) The required “effectiveness level” will be specified in the SPAWAR 5252.239-9615 “Maintenance of Equipment--Downtime and Response Time Credits” clause or in the hardware specifications, if one is applicable to the Government’s functional needs.  The SPAWAR 5252.239-9615 “Maintenance of Equipment--Downtime and Response Time Credits” clause is applicable to contractor performance of maintenance after the equipment has been accepted.  The “effectiveness level” is also applied to the Government’s acceptance of the hardware and/or software.  This “effectiveness level” is to be stated in the hardware specifications or in paragraph (b) of the SPAWAR 5252.239-9618 “Standard of Performance for Inspection and Acceptance of Equipment” clause.

(d) The “effectiveness level” specified in paragraph (b) of the SPAWAR 5252.239-9618 “Standard of Performance for Inspection and Acceptance of Hardware” clause may be a different “effectiveness level” than that specified in the SPAWAR 5252.239-9615 “Maintenance of Equipment--Downtime and Response Time Credits” clause.

REFERENCE:
FAR Subparts 12.4, and 39.1

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

5252.237-9601  SUBSTITUTION OF PERSONNEL (OCT 1991)

(a) The Contractor shall provide the appropriate personnel as specified in Specification C-710 “Maintenance of Equipment” to perform the described functions.  During the first 120 calendar days of the ordered performance period, no personnel substitution will be permitted unless such substitutions are necessitated by an individual's sudden illness, death, or termination of employment.  In any of these events, the Contractor shall propose substitute personnel who have qualifications that are equal to or exceed the qualifications required for performance as specified in Section C and who are subject to approval by the COTR.

(b) After the first 120 calendar days of the ordered performance period, any substitution of personnel shall be approved by the Contracting Officer’s Representative (COR).  This approval will be conditioned on the qualifications of the proposed substitute personnel being equal to or exceeding those required for performance as specified elsewhere in the contract.  The Contractor shall notify the COR at least 30 calendar days prior to any personnel changes.

(End of clause)

PRESCRIPTION:  This clause is for use in a contract for commercial information technology hardware and/or software to delineate the terms and conditions applicable to the substitution of personnel who are performing maintenance and/or support services under the contract.  This clause is used when the solicitation specifies certain qualifications for the maintenance and/or support personnel and it is critical to insure the same level of qualification throughout the contract period.  For the purpose of these instructions, the word “commercial” has the same meaning as the term “commercial item” as that term is defined in FAR 2.101, and the term “information technology” has the same meaning as that term is defined in FAR 2.101.

REFERENCE:
FAR Subparts 12.4, 37.1, and 39.1

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES

H-704  INDUSTRIAL PRIORITY RATING (SEP 1996)

(a) The Department of Defense does not normally assign industrial priority ratings under the Defense Priorities and Allocations System (DPAS) for the acquisition of computers, software and peripheral equipment which will be used for administrative or business purposes, e.g. financial management (payroll, budget, etc.), insurance programs, commissary or base exchange operations, and personnel education and training programs.  Industrial priority ratings are also not used when the computers, software and peripheral equipment will be financed by military department and activities with non-appropriated funds.

(b) However, a DO-A7 or DX-A7 rating may be assigned on delivery orders for computers, software and peripheral equipment that will be used as an integral part of an end item which is necessary to conduct strategic or tactical military operations; necessary for logistics support of military operations; or necessary for research and development, production, testing, or construction at Government-owned facilities.  DPAS ratings, when applicable, will be specified on the face of the delivery order.

(End of clause)

PRESCRIPTION: (a) This sample clause may be used in an indefinite delivery contract for the acquisition of commercial information technology hardware and/or software.  If under the contract, some, but not all of the products ordered may receive a priority rating under the Defense Priorities and Allocations System (DPAS), then a clause substantially the same as this clause is be inserted into the solicitation/contract.  For the purpose of these instructions, the word “commercial” has the same meaning as the term “commercial item” as that term is defined in FAR 2.101, and the term “information technology” has the same meaning as that term is defined in FAR 2.101.

(b) This text of this clause is based on NAVSUPINST 4830.11A in effect on November 5, 1997.  When using this clause, the DPAS rating, when applicable, will be specified on the face of the delivery order, not on the face of the Standard Form 1449 that is used to solicit and award the contract.  The clause addresses the circumstance when some of the quantities ordered:

 (1) may not be assigned an industrial priority rating because the computers, software and peripheral equipment will be used for administrative or business purposes or will be financed by a military department and activities with non-appropriated funds, and

(2) other quantities ordered may be assigned a DO-A7 or DX-A7 rating because the computers, software and peripheral equipment will be used as an integral part of an end item which is necessary to conduct strategic or tactical military operations, for logistics support of military operations, or for research and development, production, testing, or construction at Government-owned facilities.

REFERENCE:
FAR Subparts 11.6 and 16.5

LAN LOCATION:  SPAWAR CLAIMANCY CLAUSEBOOK/SECTION H CLAUSES
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