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DETERMINATIONS 
& FINDINGS (D&Fs)
1. PURPOSE  
The purpose of this document is to provide the policy and guidance for the preparation of determinations and findings (D&Fs) for the SPAWAR claimancy.

2. POLICY 
a. "Determinations and Findings" is defined as a special form of written approval by an authorized official that is required by statute or regulation as a prerequisite to taking certain contracting actions.  The “determination” is a decision that is supported by the “findings.”  The findings are statements of fact that are essential to support the determination and must cover each requirement of the statute or regulation. 

b. Pursuant to FAR 1.7 a D&F shall ordinarily be for an individual contract action.  Class D&Fs may be executed for classes of contract actions for the same or related supplies or services or other contracting actions that require essentially identical justification unless it is otherwise prohibited.  The approval granted by a D&F is restricted to the proposed individual contract action(s) reasonably described in that D&F.  D&Fs may provide for a reasonable degree of flexibility such as variations in estimated quantities or prices unless the D&F specifies otherwise. 

c. Generally, the following actions shall be supported by a D&F: 

(1) Interagency Acquisitions Under the Economy Act. FAR 17.503 

(2) Other Than Full and Open Competition (Public Interest Exception).         

 FAR 6.302-7  

(3) Full and Open Competition after Exclusion of Sources. When establishing or maintaining alternative sources. FAR 6.202 

(4) T&M and Labor Hour contracts. FAR 16.601(c) and FAR 16.602.
A. All (commercial or non-commercial) T&M/LH Contracts:
1. The Contracting Officer must execute a determination and findings that no other contract type is suitable (FAR 16.601(d)). 

2. The D&F must be signed before the base contract is awarded and before each option, if any, is exercised.  If the T&M/LH contract or option periods will exceed 3 years, the D&F must be approved by the Head of the Contracting Activity (HCA) (FAR 16.601(d)).
B. Commercial T&M/LH Contracts:

1. Indefinite delivery contracts.  If the contract authorizes the use of T&M/LH orders:

(a) The contract must be structured to maximize the use of fixed price orders and minimize the use of T&M/LH orders (12.207 (c)(2)).

(b) Each T&M/LH order must be authorized by a separate D&F (12.207 (c)(3)).

(c) If the contract only authorizes T&M/LH orders, the basic contract D&F must be approved one level above the contracting officer (12.207 (c)(3)).

2. For commercial T&M contracts, the D&F must also include the following (FAR 12.207(b)):

(a) Market research – Describe the market research conducted.

(b) Duration or extent of work or costs cannot be estimated. State why it is not possible to accurately estimate the extent and duration of work, or the anticipated costs.

(c) Future related effort to use fixed price.  State that the requirement has been structured to maximize the use of firm-fixed-price or fixed-price with economic price adjustment contracts for future acquisitions of the same or similar items.

(5) Contract award or continued performance in the face of protest. 

(6) Other Transactions 

(7) Non-Government Personnel to evaluate/analyze proposals. FAR 37.204
(8) CPAF Type Contracts when Objective Criteria does not exist.  The D&F must state, “The work to be performed is such that it is neither feasible nor effective to devise predetermined objective incentive targets applicable to cost, technical performance or schedule.”  (DPAP Memorandum of 24 April 2007 – Subj: Proper Use of Award Fee Contracts and Award Fee Provisions).

Distribution of approved D&F:  In accordance with ASN (RD&A) memorandum of 
22 January 2008, copies of the D&F for ACAT I programs are to be submitted to 
their office within 15 days after approval.  Additionally, copies of D&Fs for any 
contract $50 million of more, including options, must be provided to their office 
within 30 days after approval.  The D&F shall identify whether the contract is for an 
ACAT designated program.
(9) When using FAR Part 12 procedures for acquisitions exceeding $1 million.  Contracting officers shall ensure that contract files fully and adequately document the market research and rationale supporting a conclusion that the commercial item definition in FAR 2.101 has been satisfied. Particular care must be taken to document determinations involving “modifications of a type customarily available in the marketplace,” and items only “offered for sale, lease, or license to the general public,” but not yet actually sold, leased, or licensed. In these situations, the documentation must clearly detail the particulars of the modifications and sales offers. When such items lack sufficient market pricing histories, additional diligence must be given to determinations that prices are fair and reasonable as required by FAR Subpart 15.4. (DFARS 212.102 and PGI 212.102(a)) 
Commercial Item Determination D & F Checklist
(10) When Awarding a Firm-Fixed type contract for a Development Program.  The determination must state that the level of program risk permits realistic pricing and that the use of a fixed-price type contract permits an equitable and sensible allocation of program risk between the Government and the contractor.  (DFARS 235.006)

(11) Exception to DoD Unique Item Identification.  The determination must conclude that it is more cost effective for the Government requiring activity to assign, mark, and register the unique item identification after delivery of an item acquired from a small business concern or a commercial item acquired under FAR Part 12 or Part 8. (DFARS 211.274-2)
(12)  Incentive Contracts
A determination and findings for all types of incentive contracts other than award-fee contracts may be signed at one level above the contracting officer.

       Award-Fee Contracts

A determination and finding, signed no lower than one level below the HCA, shall be completed for award-fee contracts justifying that the use of this contract type is in the best interest of the Government. This determination shall be documented in the contract file and, for award-fee contracts, shall address all of the suitability items listed in FAR 16.401(e)(1).

(Ref: DPAP Class Deviation 2010-O0012 Delegation of Approval for Use of Incentive Contracts.)
                         SAMPLE IUID D&F

Distribution of executed D&F:  

a. The DoD Unique Item Identification Program Office must receive a copy of the D&F.  Send the copy to DPAP, SPEC ASST, 3060 Defense Pentagon, 3E1044, Washington, D.C. 20301-3060; or by facsimile to (703) 695-7596.

b. Also provide a copy to DASN(A&LM) (see NCMARS Change 03-11)


(13) Task or Delivery Order Contract to be Awarded to a Single Source.  


[Source:  Sect. 843 National Defense Authorization Act for FY08, P.L. 110-181].  


“Single Source” means any task or delivery order contract other than a multiple award 
contract as described by 10 U.S.C. 2304a(d)(1)(B) and FAR 16.504(c).  There 
are varying 
approval levels for this type of determination - see Section 5 Approvals.


a. The determination must be supported by any of the following four criteria:




i. The task or delivery orders expected under the contract are so 




integrally related that only a single source can reasonably perform 




the work; 




ii. The contract provides only for firm, fixed price task or delivery 




orders for products for which unit prices are established in the 




contract or services for which prices are established in the contract 




for the specific task to be performed; 




iii. Only one source is qualified and capable of performing the work 




at a reasonable price to the government (cite and attach any 




applicable justification to the D&F package); or 




iv. Because of exceptional circumstances, it is necessary in the 




public interest to award the contract to a single source.  If contract 




value, including all options, exceeds $103M, it will require 





notification to Congress within 30 days after making the 





determination.  If this criterion applies, the determination shall be 




submitted to and be approved by ASN (RD&A) regardless of 




contract value.


b. SPECIFIC INSTRUCTIONS FOR D&Fs EXCEEDING $103 



MILLION


RECOMMENDED FORMAT:  Use the format shown in Annex 3 of the 



NMCARS.  Tailor the introduction to fit Section 843, address the findings 



and exceptions that fit your situation, and tailor the determination statements 


to fit the requirement for the written determination.  Include the 




solicitation/contract number in the opening paragraph.



ACCOMPANYING DOCUMENTATION:  Provide the same supporting 



documentation provided for J&A's (i.e., the AP or AS for ACAT programs, 



MOPAS for non-ACAT services acquisitions, approved J&A, etc.).  Also 



provide a copy of the solicitation or contract to be awarded, the 




corresponding J&A (if applicable), and an Executive Summary Memorandum 


(ESM) (i.e. Action Memo) that forwards and recommends approval of the 



D&F.




The ESM shall address:




(1) A description of the requirement and explain any differences 




between the requirement described in the AP/AS and that described in the 



D&F;




(2) An explanation on why the contract is going to a single source 




(e.g., was it planned as a single award contract (with or without J&A) or was 



the need for a single source award based on the results of competition (e.g., 



only one offeror);




(3) An explanation on how the cost estimate or value of the contract 




was derived;




(4) A demonstration that the requirement fits within the budget for 




the items (usually in the AP/AS or J&A); and




(5) An explanation on when approval for the D&F is required (i.e., 




what is your timeline for contract award)



ADDITIONAL NOTES:  ASN (RD&A) has established a preference for 



just addressing the exception that applies to the instant case.  For example, if 



you have an ID/IQ contract where all items are fixed price and established at 


the beginning of the contract, just address exception (ii) in the D&F.  If one 



of the other three exceptions fits better, just address exception (i), (iii) or (iv).



If the contract is a sole source award and you can disclose the estimated 



award amount, include the amount (should match what is in your AP/AS or 



J&A).  If the contract is a competitive award and you have not made source 



selection yet or do not want to disclose the award amount before award, you 



may state that value of the planned ID/IQ contract exceeds $xxxM (may say 



"exceeds $103M" or "exceeds $[insert government estimate derived before 



solicitation]); and, explain in the ESM that the exact value is not disclosed 



because it is a pending competitive award.



FORWARDING TO SPAWARSYSCOM Code 2.3.1:  Packages shall be 



reviewed by SPAWARSYSCOM Code 2.3.1 prior to forwarding to ASN 



(RD&A).  Send the D&F document in Word format and provide a 




scanned copy of all signature pages via email to the following individuals:



Ken Kennedy - ken.kennedy@navy.mil


Cheryl Fisher – cheryl.fisher@navy.mil 


Rosemary Alvaerz - rosa.m.alvarez.ctr@navy.mil


c. Below $103 million.  On October 28, 2008, ASN (RD&A) issued a 



memorandum that exempted from review certain categories of contracts 



valued less than $103 million.  This memorandum also specified that, in the 



case of “hybrid” contracts (i.e. services contract, with supplies incidental), the 


threshold for review is based on the estimated value of the incidental portion 


of the contract.  For actions from $10M up to $103M, where none of the 



exemptions listed below apply, a D&F is required, and it must be sent to 



SPAWARSYSCOM 2.0 for approval.  The exempted contract categories are:



1. Competitively awarded contracts which provide only for 





firm, fixed unit price task or delivery orders for products or services 




where unit prices are established in the contract;




2. Only one qualified offer received under a competitive 





solicitation [the circumstances for award must be addressed in the 




business clearance];




3. Contracts for Foreign Military Sales awarded to a directed 





source;




4. Requirements contracts supported by approved acquisition 




plans/strategies;




5. Contracts supported by a sole source Justification and 





Approval under FAR Part 6;




6. Sole source contracts awarded under Section 8(a) of the 





Small Business 
Act; and




7. Contracts with a total estimated value less than $5.5 





million, unless the criterion of “exceptional circumstances” applies.

(14) Truth in Negotiations Act (TINA) Waiver.  [see SCPPM document “TINA Waivers 
and Notification Requirements” for additional guidance].  The head of the contracting 
activity (HCA) may, without power of delegation, waive the requirement for submission of 
cost or pricing data in exceptional cases.  If this is done, the contractor or higher-tier 
subcontractor to whom the waiver relates shall be considered as having been required to 
provide cost or pricing data.  Consequently, award of any lower-tier subcontract expected to 
exceed $650,000 requires the submission of cost or pricing data unless –

a. An exception otherwise applies to the subcontractor; or

b. The waiver specifically includes that subcontract and the rationale supporting the waiver for that subcontract.


The waiver shall be documented as a Determination and Findings (D&F).  The 


standards for such waivers have been clearly delineated by the Office of the Under 


Secretary of Defense (Acquisition, Technology & Logistics), via their memorandum 


of March 23, 2007.  Accordingly, the following standards for TINA waivers shall be 


met and documented in the D&F [DFARS 215.403-1(c)(4)]:

1. The property or services cannot reasonably be obtained under the contract, subcontract, or modification, as the case may be, without the grant of the exception or waiver;

2. The price can be determined to be fair and reasonable without the submission of certified cost and pricing data or the application of cost accounting standards, as the case may be; and

3. There are demonstrated benefits to granting the exception or waiver.

3. RESPONSIBILITIES

It is the responsibility of the Procuring Contracting Officer (PCO) and contract specialist to determine when a D&F or class D&F is required for an individual contract action or classes of contract actions.

4. PROCEDURES

a. The PCO and contract specialist shall gather sufficient facts to make findings.

b. The PCO or contract specialist shall determine whether a D&F or a class D&F is required for an individual contract action or classes of contract actions, respectively.

c. When sufficient findings have been accumulated, the PCO shall make the appropriate determination.

d. The PCO and contract specialist shall document each D&F with enough facts and circumstances to clearly and convincingly justify the specific determination made.  For information regarding content, see FAR 1.704.

e. D&F Numbering. 
	Activity
	Numbering Scheme

	SPAWAR HQ


	Procedures for assigning and obtaining control numbers for APs, BCs, D&Fs, IAMs, J&As, contracts and solicitations may be found in SCPPM Change Notice (SCN) 99-07. 

	SSC PAC
	Control numbers for all procurements may be obtained from the Electronic Procurement Log Book located at: N\\LOGS\Procurement Action Log – N:\\LOGS\Procurement Action Log.xls

	SSC  LANT
	Under construction


5. APPROVALS
	Thresholds for Determination & Findings (D&Fs) (D&F SCPPM) 

	D&F                       Description
	Review
	Approval

	Economy Act
	Office of Legal Counsel
	HCA- RDML Bachmann

	Public Interest Exception
	Office of Legal Counsel
	Secretary of the Navy with notification to Congress within 30 days of award) (For Buy American Act only DFARS 225.102 – under $103K-Field above $103K but under $1M - HCA, over $1M  ASN (RD&A)

	Exclusion of Sources
	Office of Legal Counsel
	Under $10M - 02/02A; over $10M - ASN (RD&A)

	T&M/Labor Hour
	Office of Legal Counsel
	PCO; Level Above  PCO if commercial IDIQ and contract only authorizes T&M/LH orders; HCA if base contract plus all options exceed 3 years

	Award/Continued Performance in face of a Protest
	Office of Legal Counsel, Chief of Contracting Office, HQ Branch Head
	HCA

	Other Transactions
	Office of Legal Counsel
	2.0/2.0A

	Non-Government Personnel
	Office of Legal Counsel
	HCA/2.0

	Use of CPAF contract when Objective criteria does not exist
	Office of Legal Counsel
	HCA/2.0

	Part 12 - Commercial Acquisitions exceeding $1 million
	Office of Legal Counsel
	Contracting Officer

	Award of Fixed-Price contract for Development
	Office of Legal Counsel
	USD (AT&L) if contract is over $25 million and is for R&D for a non-major system; the development of a major system (as defined in FAR 2.101); or the development of a subsystem of a major system.  Contracting Officer if none of the above applies.

	Exception to DoD Unique Item Identification
	Office of Legal Counsel
	Secretary of the Navy for an ACAT I Program.  HCA for all other programs.

	
	
	

	D&F                       Description
	Review
	Approval

	Task or Delivery Order Contract to be Awarded to a Single Source
	Below $5.5M:  No review required unless "exceptional circumstances/public interest" criteria applies 

From $5.5M to $10M


	If "exceptional circumstances/public interest" criteria applies, submit package to DASN (A&LM) via SPAWARSYSCOM 2.3.1
 Chief of the Contracting Office at SSCs

	
	From $10M up to $103M, and none of the exemptions from review applies [ see Section 2., para. (12)(c) ]:  PCO/Branch Head, Office of Legal Counsel 
	2.0/2.0A  However, if "exceptional circumstances/public interest" criteria applies, submit package to DASN (A&LM) via SPAWARSYSCOM 2.3.1

	
	Over $103M:  PCO/Branch Head, Office of Legal Counsel, 2.0
	ASN (RD&A), via DASN (A&LM).  "Exceptional circumstances/public interest" will require Congressional notification within 30 days after making the determination

	TINA Waiver
	PCO/Branch Head, Office of Legal Counsel, 2.0
	HCA (cannot be delegated to 2.0).  If over $103 million, DASN (A&LM)


6. MISCELLANEOUS
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