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Policy Alert 16-066 – Contracting Activities Required Use of DFARS 246.370

The Defense Contract Management Agency (DCMA) issued the Memorandum of August 16, 2016, “Buying Activities required use of DFARS Subpart 246.370,” to address the lack of a DD Form 250 “Material Inspection and Receiving Report” requirement in contracts. DCMA considers the absence of the DD 250 requirement to be a major driver of overage contracts and untimely return of funds to the services. The memorandum specifies that contracts (including SeaPort actions) where there will be separate and distinct deliverables will be required to include the clauses described at DFARS Subpart 246.370 (unless an exception applies). DFARS Subpart 246.370 requires these contracts to include the clause at DFARS 252.246-7000, “Material Inspection and Receiving Report.” This is the case even when deliverables are not separately priced. A set of exceptions is provided at DFARS Subpart 246.370(b). The clause at DFARS 252.246-7000(a) requires the contractor to prepare and furnish to the Government a material inspection and receiving report at the time of each delivery of supplies or services under the contract.

The clause at DFARS 252.246-7000(b) states that contractor submission of the material inspection and receiving information by using the Wide Area WorkFlow (WAWF) electronic form described in the clause at DFARS 252.232-7003 fulfills the requirement for a material inspection and receiving report (DD Form 250). However, the DCMA Memorandum of August 16, 2016 emphasizes that use of an invoice may be sufficient to approve payment but not to negate the use of a DD Form 250 Material Inspection and Receiving Report.

Additionally, DFARS Subpart 246.370 requires the inclusion of the clause at DFARS 252.246-7003, Notification of Potential Safety Issues, where the procurement is of: 

(1) Repairable or consumable parts identified as critical safety items;
(2) Systems and subsystems, assemblies, and subassemblies integral to a system; or
(3) Repair, maintenance, logistics support, or overhaul services for systems and subsystems, assemblies, subassemblies, and parts integral to a system. 

Effective September 29, 2016, DFARS Case 2016-D004 amends Appendix F of the DFARS to add specific instructions for the use, preparation, and distribution of Wide Area Workflow Reparable Receiving Reports. The purpose of the revision is to differentiate between deliveries of new government assets and the return of Government property which has been repaired and overhauled. Appendix F will provide the detailed instructions which will specify how to enter data and generate reports. This will improve reporting efficiency and ensure accurate information flow between different Government reporting systems.

Policy Alert 16-067 -- Policy Alert Summary for the Month of August 2016

The recap of the Policy Alerts that were issued for the month of August 2016.	

Policy Alert 16-068 -- DASN Policy Push for the week of August 29 - September 2, 2016

The organization of the content for period of August 29 - September 2, 2016 is:

Final Rules
Proposed Rule
Upcoming Reports Due
***********************************
DFARS: Instructions for the Wide Area WorkFlow Reparable Receiving Report (DFARS Case 2016-D004)
Effective Date: September 29, 2016
NMCARS change not anticipated.
Summary: Amends DFARS Appendix F to add instructions for the use, preparation, and distribution of the Wide Area WorkFlow (WAWF) Reparable Receiving Report (RRR). The WAWF RRR has been created to differentiate between the deliveries of new Government assets (new procurements) and the return of Government property that has been repaired or overhauled. Further details are provided at 

DFARS: Costs Related to Counterfeit Electronic Parts (DFARS Case 2016-D010)
Effective Date: August 30, 2016
NMCARS change not anticipated.
Summary: Amends the allowability of costs of counterfeit electronic parts or suspect counterfeit electronic parts and the cost of rework or corrective action that may be required to remedy the use or inclusion of such parts. Further details are provided at: 

DFARS: Request for Audit Services in France, Germany, the Netherlands, or the United Kingdom (DFARS Case 2016-D027)
Effective Date: August 30, 2016
NMCARS change not anticipated.
Summary: Specifies the qualifying countries that have audit agreements with the United States (i.e., France, Germany, the Netherlands, and the United Kingdom). In addition, a DFARS PGI change was published with implementing procedures for this case. In the PGI, a cross reference is also provided for procedures to request audit services for contracts overseen by the Canadian Commercial Corporation. Further details are provided at: 

**************************************
Proposed Rule:

DFARS: Pilot Program for Streamlining Awards for Innovative Technology Projects (DFARS Case 2016-D016)
Summary: Proposes to provide exceptions from the certified cost and pricing data requirements and from the records examination requirement for certain awards to small businesses or nontraditional defense contractors. 

Provide comments using RDAPolicy@navy.mil by October 24, 2016. Further details are provided at:

*****************************
Upcoming Reports Due:

Evaluation Requirements of Contracting Officers under DoDI 5000.66
Date Due to DASN(AP): October 15, 2016
NMCARS Reference: NMCARS 5201.102(d)(S-90)
Email to DASN(AP) at RDAJ&As@navy.mil

PPMAP Assessment Plan
Date Due to DASN(AP): October 1, 2016
NMCARS Reference: NMCARS 5201.691-2(d)(1)
Email to DASN(AP) at RDAJ&As@navy.mil

Report on Pilot Program for Acquisition of Military-Purpose Nondevelopmental Items
Date Due to DASN(AP): October 15, 2016
NMCARS Reference: NMCARS 5212.7102-2
Email to DASN(AP) at RDAJ&As@navy.mil

COTS End Items Report for contracts valued at $5M or more (including task orders/ delivery orders) PER ITEM
Date Due to DASN(AP): October 15, 2016
NMCARS Reference: NMCARS 5225.7003(b)(2)(ii)
Email to DASN(AP) at RDAJ&As@navy.mil

Consolidated Undefinitized Contract Actions (UCA) Management Report
Date Due to DASN(AP): October 15, 2016
NMCARS Reference: NMCARS 5217.7405(a)(2)
Email to DASN(AP) at RDAJ&As@navy.mil

Unpriced Change Order Report
Date Due to DASN(AP): October 15, 2016
NMCARS Reference: NMCARS 5243.204-70-7(b)
Email to DASN(AP) at RDAJ&As@navy.mil

Policy Alert 13-044 -- **Update**Compliance with the DoD Strategic Sustainability Performance plan (SSPP)

On September 7, 2016, Mr. Frank Kendall (Under Secretary of Defense for Acquisition, Technology, and Logistics) released new guidance on the procurement of sustainable goods and services (DoDI 4105.72 “Procurement of Sustainable Goods and Services”). DoDI 4105.72: 

• Establishes policy, assigns responsibilities, and prescribes procedures for the procurement of sustainable goods and services to reduce both life-cycle costs and the impact of DoD activities on the environment in accordance with the authority in DoD Directive 5134.01.

• Establishes the DoD Sustainable Procurement Program Working Group (DSPPWG) in accordance with the authority in DoD Instruction (DoDI) 5105.18 to identify, discuss, provide recommendations, and resolve issues to support successful implementation of a Sustainable Procurement Program (SPP).

DoDI 4105.72 may be found here.

************************************
The sub goal requires that 95% of contract actions for applicable products and services, meeting DoD performance requirements, must adhere to the principles of sustainability by containing energy-efficient (Energy Star or Federal Energy Management Program-designated), water-efficient, bio-based, environmentally preferable, non-ozone depleting, recycled content, and/or are non-toxic or less-toxic alternatives. This requirement excludes the acquisition of weapon systems and their components and spare parts and products registered by Electronic Product Environmental Assessment Tool (EPEAT). 

The Department of Navy and other agencies were requested to review a sample of 100 applicable contract actions with a value greater than $3,000 from the first and second quarters of FY 2013 by 1 June, to determine if the contract actions include requirements for sustainable products and services. The pool of contracts selected shall include procurements in which green/sustainable products and services can be supplied or used with an emphasis on bio based product procurements per OMB guidance. Further guidance and information can be found in the complete version of this memo (attached).

**Update** DPAP memorandum of May 5, 2014, continues the requirement established in the Department of Defense (DoD) Strategic Sustainability Performance Plan (SSPP) to ensure compliance with Sub Goal 7.1 - 95% of Procurement Conducted Sustainably for FY 2014. Memorandum is attached.

Policy Alert 11-025 -- **Updated** DFARS Changes 30 December 2010: Foreign Participation in Acquisitions in Support of Operations in Afghanistan, Organizational COI in Major Defense Acquisition Programs

**Added** 

Director, Defense Procurement and Acquisition Policy (DPAP) memorandum. of September 09, 2016, sets forth Department of Labor notification that the Defense Base Act geographic waivers for Russia, Uzbekistan, and Kazakhstan will expire on October 31, 2016, and will not be renewed due to inadequate war hazards insurance coverage in these countries. Accordingly, Contracting Officers shall amend all solicitations and modify all contracts covered by the expiring geographic waivers for Russia, Uzbekistan, and Kazakhstan to insert FAR 52.228-3, “Workers' Compensation Insurance (Defense Base Act)” and delete FAR 52.228-4, “Workers' Compensation and War-Hazard Insurance Overseas’. In addition to the modification , Contracting Officers must obtain additional funding, as necessary, to cover the cost of obtaining Defense Base Act insurance and ensure that contractors maintain workers' compensation insurance or qualify as a self-insurer as required by FAR 52.228-3(a)(1).

Policy Alert 16-069 -- DASN Policy Push for period of September 6-16, 2016

The organization of the content for period of September 6-16, 2016 is:

Policy Memos
Proposed Rule
Upcoming Report Due
******************************************
Policy Memos

Commercial Item Determinations and Determinations of Price Reasonableness for Commercial Items 
Effective Date: September 2, 2016
NMCARS change not anticipated.
Summary: DPAP is implementing policy changes related to reducing time spent and improving commercial item determinations in DoD. 

Opportunities to Leverage Buying Power with Purchase Cards 
Effective Date: September 13, 2016
NMCARS change not anticipated.
Summary: The General Accounting Office (GAO) in report GAO-16-526, Government Purchase Cards: Opportunities Exist to Leverage Buying Power, identified steps to be taken to increase savings to the Department. By following Appendix B of The Office of Management and Budget's Circular A-123's definition of strategic sourcing, DoD will have increased savings. Steps to be taken include: analyzing purchase card spend data to identify areas of possible savings by Q1 FY17; examining purchase card spend patterns by Q2 FY17; determining the feasibility for broader application of these efforts across the agency/organization; and updating the Level 2 purchase card official with results by Q2 FY17. 


DON Memorandum of Understanding for use of One Acquisition Solution for Integrated Services Contracts
Effective Date: September 6, 2016
NMCARS change not anticipated.
Summary: Outlines the contents of a MOU between NAVSUP (for all Navy) and GSA reducing the contract access fee for the One Acquisition Solution for Integrated Services (OASIS) to 0.1 percent for the life of a task order, including all options. The MOU is effective until December 31, 2017. The access fee will be reassessed annually thereafter. 
********************************************************
Proposed Rule:

FAR: Audit of Settlement Proposals (FAR Case: 2015-039) 
Summary: Proposes to amend FAR 49.107 to increase the dollar threshold for the audit of prime contract settlement proposals and subcontract settlements, submitted in the event of contract termination. The threshold is increased from $100,000 to align with the threshold in FAR 15.403-4(a)(1) for obtaining certified cost or pricing data, which is currently $750,000. Other than the dollar amount, there will be no link between the requirements for certified cost or pricing data and the audit threshold for termination settlement proposals. The proposed amendment will help alleviate contract close-out backlogs and enable contracting officers to more quickly deobligate excess funds from terminated contracts. Submit comments to RDAPolicy@navy.mil by November 7, 2016. 
************************************
Upcoming Report Due:

IUID Report
Date Due to DASN(AP): October 15, 2016
NMCARS Reference: NMCARS 5211.274-2(S-90)
Email to DASN(AP) at RDAJ&As@navy.mil

Policy Alert 16-070 -- Updated DX-Rated Program Listing


 Contracting Officers receiving any Purchase requests citing any programs listed below, please ensure the Program Office provides adequate DX Rating information to be included in the contract document. Mr. Frank Kendall memorandum “Updated DX-Rated Program Listing” of July 01, 2016, sets forth the updated DX list to ensure that it only contains those programs currently have the highest national defense urgency.

DoD 4400.1-M, “Department of Defense Priorities and Allocations Manual”, provides detailed guidance on the DX rated program. Secretary of Defense or Deputy Secretary of Defense (SECDEF) is the only approval authority for assigning a DX rating. DoD components are currently authorized (only when appropriate) to use DX industrial priority ratings in support of the following programs:

Department of Defense

• Program 390

• Integrated Ballistic Missile Defense System

Department of the Navy

• Presidential Helicopters (VH-30, VH-60N)

• Fleet Ballistic Missile Weapons System, Trident System

• Program 341

Department of the Air Force

• Space-Based Infrared System (SBIRS) High

• Intercontinental Ballistic Missile, Minuteman III

• B-2 Stealth Bomber

• VC-25A Presidential Aircraft

Policy Alert 16-071 -- Retention of Contract Closeout Records

[bookmark: _GoBack]The Standard Form 135 “Records Transmittal and Receipt” contains important information about agency transfer of records that enables the Federal Records Center (FRC) to properly document, store, and service agency records. A Standard Form 135 is required for each transfer of temporary records, and must be approved before shipping to a FRC. Please Note: Block (i) Disposal Date should be 10 years from the date of final payment. Please ensure the following statement is included on each SF 135 that is sent from the SPAWAR Claimancy: “Per DASN (FM&C) memorandum of January 29, 2015, records related to procurement of goods and services will be retained for 10 years after the final payment is made”. 

Deputy Assistant Secretary of the Navy (DASN Financial Operations) memorandum of January 29, 2015, updates and clarifies the retention period requirements of all documentation that supports financial statement balances of the Navy (DON) until they have been verified and accepted by financial statement auditors. SECNAV M-5210.1 “Department of the Navy (DoN) Records Management Program” sets forth DON records retention instruction. However, in support of the DON financial statement audit, some records may require retention beyond the regular disposition timeframes. National Archives and Records Administration (NARA) General Records Schedule (GRS) Transmittal 23 (and 24), Section 1.1, "Financial Management and Reporting Records”, supports the longer retention periods. Additionally, DoD 7000.14-R Financial Management Regulation Volume 1, Chapter 9 “Financial Records Retention” provides further guidance on the proper retention period for financial records. 

In accordance with the authority provided in NARA GRS Transmittal 23 (and 24), retain all financial transaction records in support of the DON' s financial statement audit, such as records related to procuring goods and services , paying bills , collecting debts, and accounting , for a period of 10 years. Further guidance may be found within the DASN (FM&C) memorandum.

NARA, Transmittals 23 and 24 covers records created by Federal agencies in carrying out the work of financial management in: procuring goods and services, paying bills, collecting debts, accounting for all financial transactions, and monitoring agencies’ net worth. Complete retention details of financial management records may be found at Transmittal 23, and Transmittal 24

DoD 7000.14-R Financial Management Regulation Volume 1, Chapter 9 “Financial Records Retention” sets forth guidance on the proper retention period for financial records.




Policy Alert 16-072 -- Guidance on Commercial Item Determinations and the Determination of Price Reasonableness for Commercial Items

Director, Defense Procurement and Acquisition Policy (DPAP) memorandum of September 02, 2016 (Guidance on Commercial Item Determinations and the Determination of Price Reasonableness for Commercial Items) sets forth guidance reinforcing that timely and consistent commercial item determinations must be standard for the Department of Defense (DoD). This memorandum rescinds a February 2015 memorandum and addresses the underlying tenets of an August 11, 2016 proposed rule implementing sections of the National Defense Authorization Act (NDAA) from fiscal year (FY) 2013 and FY2016 regarding commercial item determinations and commercial item price reasonableness.

Additionally, this memorandum announces that the Defense Contracting Management Agency (DCMA) has established six Commercial Item Centers of Excellence (CoEs) aligned to various contractor market sectors to support procuring Contracting Officers’ commercial determination and pricing efforts. Until DoD fully develops its database of commercial determinations, the guidance states, Contracting Officers should adopt the practice of recognizing prior known determinations. Therefore, please submit commercial items determinations made at SPAWAR to: HQ_Contracts_Policy@navy.mil, and post the determination to Web-X for further use within the SPAWAR Claimancy. If Contracting Officer believes a prior determination had no foundation or was wrong, they should engage the chain of command and the DCMA Commercial Item CoE before making a different determination. In addition, the directors of defense pricing and of the DCMA Cost and Pricing Center are creating advance agreements with interested companies to define information needed to support commercial item and pricing determinations.

Complete details may be found within the DPAP memorandum.

Policy Alert 16-073 -- GAO Civilian Task and Delivery Order Protest Authority Act

On September 21, 2016, the House passed the GAO Civilian Task and Delivery Order Protest Authority Act of 2016 (H.R. 5995), which would permanently extend the Government Accountability Office's authority to hear protests of civilian task and delivery orders valued at more than $10 million.

Policy Alert 16-074 -- Recently Designated Country to the World Trade Organization Government Procurement Agreement (Moldova)

Effective immediately, DFARS Case 2016–D028 Final Rule designates the country of Moldova as part of the World Trade Organization Government Procurement Agreement. Moldova will provide appropriate reciprocal competitive Government procurement opportunities to United States products and services.

Policy Alert 14-049 -- **Update**Class Deviation – Implementation of Executive Order 13658 –Establishing Minimum Wage for Contractors

Effective January 1, 2017, the minimum wage rate will increase to $10.20 per hour, in lieu of $10.15. In addition, the minimum cash wage for tipped employees performing work on or in connection with covered contracts will increase to $6.80 per hour, in lieu of $5.85. This increase was set forth in the Department of Labor’s (DOL’s) Wage and Hour Division notice of September 20, 2016, which addresses the applicable hourly minimum wage rate for workers performing on or in connection with federal contracts covered by Executive Order 13658. 
*******************************************
Effective immediately, contracting officers shall use FAR clause 52.222-99 when FAR 52.222-6 and/or 52.222-41 is determined to apply to any solicitation. Thus, when using the Davis-Bacon Act and or the Service Contract Act in a solicitation or contract, the clause implementing the minimum wage shall be included. Based on Executive Order 13658, dated February 12, 2014, and OMB Policy Memorandum M-14-09, dated June 12, 2014, effective January 1, 2015 through December 31, 2015, employers shall pay contractor employees an hourly wage of at least $10.10.

The appropriate SCPPM documents and Contracts Checklist are being amended to reflect this requirement.

Policy Alert 16-072 -- **Update**Guidance on Commercial Item Determinations and the Determination of Price Reasonableness for Commercial Items

Per DASN email of September 29, 2016, the DCMA commercial item database is not yet available to agencies. Per, Director, Northeast Pricing Team, DCMA Commercial Item Group: The commercial item database is only available to current DCMA employees. In the future, DCMA’s objective is to make it available to all agencies. You are encouraged to continue to submit any questions to DCMA Commercial Group website at commercial@dcma.mil , and a courtesy copy to HQ_Contracts_Policy@navy.mil

*******************************************************
Director, Defense Procurement and Acquisition Policy (DPAP) memorandum of September 02, 2016 (Guidance on Commercial Item Determinations and the Determination of Price Reasonableness for Commercial Items) sets forth guidance reinforcing that timely and consistent commercial item determinations must be standard for the Department of Defense (DoD). This memorandum rescinds a February 2015 memorandum and addresses the underlying tenets of an August 11, 2016 proposed rule implementing sections of the National Defense Authorization Act (NDAA) from fiscal year (FY) 2013 and FY2016 regarding commercial item determinations and commercial item price reasonableness.

Additionally, this memorandum announces that the Defense Contracting Management Agency (DCMA) has established six Commercial Item Centers of Excellence (CoEs) aligned to various contractor market sectors to support procuring Contracting Officers’ commercial determination and pricing efforts. Until DoD fully develops its database of commercial determinations, the guidance states, Contracting Officers should adopt the practice of recognizing prior known determinations. Therefore, please submit commercial items determinations made at SPAWAR to: HQ_Contracts_Policy@navy.mil, and post the determination to Web-X for further use within the SPAWAR Claimancy. If Contracting Officer believes a prior determination had no foundation or was wrong, they should engage the chain of command and the DCMA Commercial Item CoE before making a different determination. In addition, the directors of defense pricing and of the DCMA Cost and Pricing Center are creating advance agreements with interested companies to define information needed to support commercial item and pricing determinations.

Complete details may be found within the DPAP memorandum.
