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SUBJECT:  Class Deviation to the Federal Acquisition Regulation — Smali
Disadvantaged Business Certification for Subcontractors

Effective immediately, contracting officers are authorized to use the attached
deviations from the Federal Acquisition Regulation (FAR)—
» 19.703, “Eligibility requirements for participating in the program” {Attachment 1);
e Paragraph (¢) of FAR clause 52.219-8, “Utilization of Small Business Concerns”
(Attachment 2); and
o Paragraph (a) of FAR 52.219-25, “Small Disadvantaged Business Participation
Program-Disadvantaged Status and Reporting”™ (Attachment 3}.

A class deviation is necessary to implement changes 1o the requirement for Small
Disadvantaged Business (SDB}) certifications. On October 3, 2008, the Small Business
Administration (SBA) published an Interim Final Rule in the Federal Register (73 FR
57490), which eliminates the requirement for SBA SDB certification for subcontractors.
Prime contractors may now rely on the written representation of subcontractors regarding
SDB status.




To be consistent with the SBA's current regulation and to alleviate any adverse
impact to the SDB subcontracting goal for DoD) prime contractors, contracting officers
will deviate from the FAR by following the revised guidance and substituting the
attached clauses. Contracting officers may modify existing solicitations and contracts in
accordance with FAR 1.108(d).

This deviation remains in effect until incorporated in the FAR or otherwise
rescinded. My staff point of contact for this matter is Ms. Cassandra R. Freeman, 703-
602-8383 or cassandra. freeman@osd.mil.
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52.219-8 Uti!izatio?ﬁiémi[tsusiness Concerns.
As prescribed in;EQ.?OS{j}}insert the following clause:

UTILIZATION OF SMALL BUSINESS CONCERNS (May 2004) (DEVIATION)

(a) It is tha policy of the United States that small business concerns, veteran-owned smaill
business concerns, service-disabled veteran-owned small business concemns, HUBZone small
businass concerns, small disadvantaged business concerns, and women-owned small business
concerns shall have the maximum practicable opportunity to participate in performing contracts
let by any Federal agency, including contracts &nd subcontracts for subsystems, assemblies,
coemponents, and related services for major systems. It is further the policy of the United States
that its prime contractors establish procedures to ensure the timely payment of amounts due
pursuant to the terms of their subcontracts with small business concems, vateran-owned small
business concerns, service-disabled veteran-owned small business concerns, HUBRZone smzll
business concerns, small disadvantaged business concerns, and women-owned smafl business
concerns.

(b) The Contractor hereby agrees to carry out this policy in the awarding of subcontracts to the
fullest extent consistent with efficient contract pesformance. The Contractor further agrees (0
cooperate in any studies or surveys as may be conducted by the United States Small Business
Administration or the awarding agency of the United States as may be necessary 10 determine
the extent of the Contractor's compiiance with this clause,

{c} Definitions. As used in this contract—

sHMUBZone small business concern” means a small business concern that appears on the List
of Qualified HUBZone Small Business Concerns maintained by the Small Business
Administration.

“Service-disabled veteran-owned small business concern’—

{1) Means g small business concern—

(i) Not less than 51 percent of which is owned by one or more service-disabled veterans
or, in the case of any publicly owned business, not less than 51 percent of the stock of which ig
owned by one or more service-disabled veterans; and

(i) The management and daily business operations of which are controlied by one or
more service-disabled veterans or, in the case of a service-disabled veteran with permanent and
severe disability, the spouse or permanent caregiver of such veteran.

(2) Service-disabled veteran means a veteran, as defined in 38 U8 C _101(2) witha
disability that is service-connected, as defined in 38 U.S.C._101(156}.

*Small business concern’ means a small business as defined pursuant to Section 3 of the
Smuall Business Act and relevant regulations promulgated pursuant thereto.

“Small disadvantaged business concern” means a small business concern that represents, as
part of its offer that it meets the criteria consistent with 13 CFR 124.1002—
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{1) Not less than 51 percent of which is unconditionally and directly owned by one or
more sociaily and economically disadvantaged individuals who are citizens of the United




States, the management and daily business operations of which are controlled by one or
more socially and economically disadvantaged individuals; ant
#31{(2) Where the concern is owned by one or more individuals, and the-satworkrof each
individual represents that their net worth upon-whom-the-certification-is-based does not
exceed $750,000 after taking into account the applicable exclusions set forth at 13 CFR
124.104{c){(2).-and
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s Administration (PRO-Net)

+
St oaso-fRaiiaified-o

“vataran-owned small business concern” means a small business concern—
{1) Not less than 51 percent of which is owned by one or more veterans (as defined at
38 1.5.C. 101(2}) or, in the case of any publicly owned business, not less than 51 percent of the
stack of which is owned by one or more veterans; and
(2) The management and daily business operations of which are controlied by one or maore
veterans.

“aamen-owned small business concern’ means a small business concerm-—

(1) That is at least 51 percent owned by one or more women, or, in the case of any publicly
owned business, at least 51 percent of the stock of which is owned by one or more women; and
(2) Whose management and daily business operations are controiled by one or more

wormen.

{d) Contractors acting in goad faith may rely on written representations by their subconiractors
regarding their status as a small business concern, a veteran-owned small business concern, a
service-disabled veteran-owned small business concern, a HUBZone small business concern, 8
small disadvantaged business concern, or & women-owned small business concemn.



(C) The ANC or Indian tribe shall give a copy of the written designation to the
contracting officer, the prime contractor, and the subcontractors in between the prime contractor
and the ANC or Indian tribe within 30 days of the date of the subcontract award.

(D) If the contracting officer does riot receive a copy of the ANC's or the Indian tribe's
written designation within 30 days of the subcontract award, the contractor that awarded the
subcontract to the ANC or Indian tribe will be considered the designated contractor.

{2) A contractor acting in good faith may rely on the written representation of an ANC or an
Indian tribe as to the status of the ANC or Indian tribe unless an interested party challenges its
status or the cantracting officer has independent reason to question its status. In the event of a
challenge of a representation of an ANC or Indian tribe, the interested parties shal! follow the
procedures at 26 103(b} through ().

(d)¥1} The contractor shall confirm that a subeontractor representing itself as a HUBZone small
business concem is certified by SBA as a HUBZone small business concemn by accessing the
Central Contractor Registration (CCR) database or by contacting the SBA. Options for contacting
the 8BA include—

(i) HUBZone web page at hitp //dsbs.sba qov/dsbs/dsp _searchhubzone.cim:
(i} In writing to the—

AAMHUE,

1.8, Smal! Business Administration,
408 3rd Street, SW.

Washington DT 20418; or

{ii} E-maif at hubzone@sba.gov. :
(2) Protests chalienging HUBZone small business concern size status must be filed In
accordance with 13 CFR 121.411
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