5252.225-9602  FOREIGN PRODUCTS (JUN 1998)

(a) Definitions
The offeror’s attention is directed to the DFARS 252.225-7021 “Trade Agreements” clause in this solicitation and the definitions of “designated country end product”, “qualifying country end product”, “Caribbean Basin country end product”, “NAFTA country end product”, and “U.S. made end product” found in paragraph (a) of that clause.  The DFARS 252.225-7021 “Trade Agreements” clause is applicable to this solicitation as well as any resultant contract.

As used in this SPAWAR 5252.225-9602 “Foreign Products” provision and any resultant contract, the term “domestic end product” means “an end product manufactured in the United States if the cost of its qualifying country components and its components that are mined, produced, or manufactured in the United States exceeds 50 percent of the cost of all its components.  The cost of components shall include transportation costs to the place of incorporation into the end product and U.S. duty (whether or not a duty-free entry certification may be issued).  A component shall be considered to have been mined, produced, or manufactured in the United States (regardless of its source in fact) if the end product in which it is incorporated is manufactured in the United States and the component is of a class or kind--

(A) Determined to be not mined, produced, or manufactured in the United States in sufficient and reasonably available commercial quantities and of a satisfactory quality; or

(B) That the Secretary concerned determines would be inconsistent with the public interest to apply the restrictions of the Buy American Act.”

(b) General

In addition to U.S. made end products and domestic end products (as the term “domestic end product” is defined in this SPAWAR 5252.225-9602 “Foreign Products” provision), products from the countries listed in paragraphs (e) through (h) which meet one of the above definitions may be proposed under this solicitation and any resultant contract.  Products from any other country or which do not qualify under one of the above definitions are NOT acceptable and may cause the offer to be rejected in its entirety.

Products from the countries listed in (e) through (h) which meet one of the above definitions shall not be subject to the Buy American Act and Balance of Payments Program evaluation factor which is described in DFARS 225.105.  However, a “U.S. made end product” may generally be subject to the Buy American Act and Balance of Payments Program evaluation factor in accordance with DFARS 225.105, when the offer in its entirety is considered a “offer of U.S. made end product.”  An offer is considered to be a “offer of U.S. made end product” if more than 50% of the total proposed prices for supplies are “U.S. made end products.”  When a proposal is a “offer of U.S. made end product”, then the total proposed prices for all supplies will generally be assessed the 50% evaluation factor as described and implemented in DFARS 225.105.

However, the computer hardware and software products (including firmware) offered under this solicitation shall NOT be subject to this 50% evaluation factor for an “offer of U.S. made end product” based on the Findings and Determination made by the Under Secretary of Defense (Acquisition and Technology) on May 16, 1997 (see DFARS Case 97-D022) which concluded that “after considering the factors at 10 U.S.C. 2533...it would be inconsistent with the public interest to apply the Buy American Act to information technology products in Federal Supply Group 70 or 74 that are substantially transformed in the United States...”  This Findings and Determination made by the Under Secretary of Defense (Acquisition and Technology) has been implemented in DFARS 225.302(a)(v) and DFARS 225.402(a)(1).  In summary, DFARS 225.302(a)(v) and DFARS 225.402(a)(1) say that for acquisitions subject to the Trade Agreements Act, the 50% evaluation factor under the Buy American Act and the Balance of Payments Program is not to be applied to an “offer of U.S. made end product” when soliciting information technology products in Federal Supply Group 70 or 74 that are substantially transformed in the United States.

(c) Examples

(1) These examples are applicable when the solicitation is subject to the Trade Agreements Act based on its estimated dollar value and the products are within a Federal Supply Group (FSG) listed in DFARS 225.403-70.

(2) The phrase “substantially transformed” as used in the definitions in the DFARS 252.225-7021 “Trade Agreements” clause of “designated country end product”, “NAFTA country end product”, “Caribbean Basin country end product”, and “U.S. made end product” is a term of art from the world of customs law and regulation.  The phrase “substantially transformed” means “the creation of a new and different article of commerce with a name, character, or use distinct from the article or articles from which it was transformed” (see Anheuser-Busch Brewing Association v. United States, 207 U.S. 556 (1908) and the DFARS 252.225-7021 “Trade Agreements” clause).

(3)(a) The General Accounting Office has interpreted the word “manufacture”, as used in the definitions of “domestic end product” and “qualifying country end product” in the DFARS 252.225-7001 “Buy American Act and Balance of Payments Program” clause and this SPAWAR 5252.225-9602 “Foreign Products” provision, to mean “completion of the article in the form required for use by the Government” (see Hewlett-Packard Company B-228271 Dec 3, 1987 Unpublished and 46 Comp. Gen. 784, 791 (1067).

(b) For a “domestic end product” and a “qualifying country end product” as used in the DFARS 252.225-7001 “Buy American Act and Balance of Payments Program” clause and this SPAWAR 5252.225-9602 “Foreign Products” provision, the percentages shown in the following examples represent a percentage of the total costs of components, including transportation costs to the place of incorporation.

Example 1

Components from Taiwan

100%

Substantially Transformed in the U.S.

This product is acceptable as a “U.S. made end product” because it has been “substantially transformed” in the United States (U.S.).  Except for information technology products in Federal Supply Group 70 or 74, this product is subject to the 50% evaluation factor in accordance with DFARS 225.105.

Example 2

Cost of Components from Taiwan

20%

Cost of Components from United Kingdom
40%

Cost of Components from the U.S.

40%

Manufactured in the U.S.

This product is a “domestic end product” as that term is defined in paragraph (a) of this SPAWAR 5252.225-9602 “Foreign Products” provision because it has been manufactured in the U.S. and more than 50% of the cost of the components are domestic (U.S.) or qualifying country (U.K.) components.  While the DFARS 252.225-7021 “Trade Agreements” clause contained in this solicitation, does not explicitly specify that a “domestic end product” may be offered, a “domestic end product” (if offered) will be considered acceptable by the Government based on the authority contained in paragraph (d) of FAR 1.102 “Statement of Guiding Principals for the Federal Acquisition System.”  For the purpose of the DFARS 252.225-7020 “Trade Agreements Certificate” contained in this solicitation, a product that is a “domestic end product” (as defined in paragraph (a) of this SPAWAR 5252.225-9602 “Foreign Products” provision) will be considered to be a “U.S. made end product.”

Example 3

Cost of Components from Taiwan
100%

Substantially Transformed in Japan

This product is acceptable as a “designated country end product” because it has been “substantially transformed” in a designated country (Japan).

Example 4

Cost of Components from the U.S.
100%

Substantially Transformed in Japan

This product is acceptable as a “designated country end product” because it has been “substantially transformed” in a designated country (Japan).

Example 5

Cost of Components from Japan
40%

Cost of Components from Spain
60%

Manufactured in Spain

This product is acceptable as a “qualifying country end product” because it has been manufactured in a qualifying country (Spain) and the cost of its components which are mined, produced, or manufactured in a qualifying country (Spain) exceeds 50% of the cost of all its components.  A qualifying country end product is (1) an unmanufactured end product mined or produced in a qualifying country, or (2) an end product manufactured in a qualifying country if the cost of the components which are mined, produced, or manufactured in a qualifying country and its components mined, produced, or manufactured in the United States exceeds 50% of the cost of all its components.

Example 6

Cost of Components from Japan
60%

Cost of Components from Turkey
40%

Manufactured in Turkey

This product is not acceptable.  Although it has been manufactured in a qualifying country (Turkey), less than 50% of the cost of the components are U.S. or qualifying country components.  Although Japan is a designated country, the product has NOT been “substantially transformed” in Japan.  Therefore, the product is neither a qualifying country end product nor a designated country end product.  Turkey is not a designated country.

Example 7

Cost of components from Japan
100%

Substantially Transformed in Taiwan

This product is not acceptable.  For a foreign end product to be acceptable (except for a "qualifying country end product") it must be “substantially transformed” in a designated country, a Caribbean Basin country, a NAFTA country, or the U.S.  Although the components are from a designated country (Japan), it has been "substantially transformed" in Taiwan, which is not a designated country, a Caribbean Basin country, a NAFTA country, or a qualifying country.

Example 8

Cost of components from U.S.
100%

Substantially Transformed in Taiwan

This product is not acceptable.  Although more than 50% of the costs of the components are from the U.S., it is not a “U.S. made end product” because it has been “substantially transformed” outside the U.S.  For a foreign end product to be acceptable, it must be "substantially transformed" in a designated country, a Caribbean Basin country, a NAFTA country, or the U.S., unless it is a qualifying country end product.  This product has been “substantially transformed” in Taiwan, which is not a designated country, a Caribbean Basin country, a NAFTA country, or a qualifying country.

Example 9

Components from U.S.
100%

Manufactured in the U.S.

This product is acceptable as a “U.S. made end product” because it “is wholly...manufacture[d]” in the U.S.  The product has been manufactured in the U.S. and all the cost of the components are U.S.  Under the definition of "U.S. made end product" in the DFARS 252.225-7021 “Trade Agreements” clause, a product is a “U.S. made end product" if it (1) “is wholly...manufacture[d]” in the U.S., or (2) has been “substantially transformed” in the U.S.

Example 10

Components from U.S.
100%

Substantially Transformed in Mexico

This product is acceptable as a “NAFTA country end product” because it has been “substantially transformed” in Mexico.  Under the definition of "NAFTA country end product" in the DFARS 252.225-7021 “Trade Agreements” clause, a product is a “NAFTA country end product” if it has been (1) “wholly...manufactured” in Mexico or Canada., or (2) “substantially transformed” in Mexico or Canada.

(d) Trade Agreements Thresholds

Under this acquisition, the FAR 25.402(a)(1) dollar threshold (effective August 21, 1998 the threshold is $186,000) for the Trade Agreement Act has been calculated based on the estimated dollar amount for hardware, software, supplies and firmware being solicited.  Consequently, each and every end product proposed by the offeror shall be subject to the restrictions of the Trade Agreements Act, regardless of its individual dollar value.

Under this acquisition, the FAR 25.402(a)(3) dollar thresholds as of August 21, 1998, for the North American Free Trade Agreement Implementation Act (i.e., Canadian end products under supply contracts with an estimated value above $25,000 and Mexican end products under supply contracts with an estimated value of $53,150 or more) has been calculated based on the estimated dollar amount for hardware, software, supplies and firmware being solicited.  Consequently, each and every end product proposed by the offeror shall be subject to the North American Free Trade Agreement Implementation Act (NAFTA), regardless of its individual dollar value.

(e) Caribbean Basin Countries (FAR 25.401)

This list is provided for information only.  In case of discrepancies between this list, the list in FAR 25.401, or the list in paragraph (a) of the most current DFARS 252.225-7021 “Trade Agreements” clause, the list in paragraph (a) of the most current DFARS 252.225-7021 “Trade Agreements” clause prevails.

Antigua and Barbuda
El Salvador

Netherlands Antilles

Aruba


Grenada


Nicaragua

Bahamas

Guatemala

Panama

Barbados

Guyana


St. Kitts and Nevis

Belize


Haiti


St. Lucia

British Virgin Islands
Honduras

St. Vincent and the

Costa Rica

Jamaica


Grenadines

Dominica

Montserrat

Trinidad and Tobago

Dominican Republic

(f) Designated Countries (FAR 25.401)

An asterisk indicates a country that is also a qualifying country (DFARS 225.872-1).  This list is provided for information only.  In case of discrepancies between this list, the list in FAR 25.401, or the list in paragraph (a) of the most current DFARS 252.225-7021 “Trade Agreements” clause, the list in paragraph (a) of the most current DFARS 252.225-7021 “Trade Agreements” clause prevails.

Aruba


*Germany

Niger

**Austria

*Greece


*Norway

Bangladesh

Guinea


*Portugal

*Belgium

Guinea-Bissau

Republic of Korea

Benin


Haiti


Rwanda

Bhutan


Hong Kong

Sao Tome and Principe

Botswana

*Ireland


Sierra Leone

Burkina Faso

*Israel


Singapore

Burundi


*Italy


Somalia

*Canada


Japan


*Spain

Cape Verde

Kiribati


**Sweden

Central African Republic
Lesotho


**Switzerland

Chad


*Liechtenstein

Tanzania U.R.

Comoros

*Luxembourg

Togo

*Denmark

Malawi


Tuvalu

Djibouti


Maldives

Uganda

Equatorial Guinea
Mali


*United Kingdom

**Finland

Mozambique

Vanuatu

*France


*Nepal


Western Samoa

Gambia


Netherlands

Yemen

(g) Qualifying Non-Designated Countries (DFARS 225.872-1)

(1) This list is provided for information only.  In cases of discrepancies between this list and DFARS 225.872-1(a), DFARS 225.872-1(a) prevails.

Australia

Egypt

Turkey

(2) A double asterisk in paragraph (f) above indicates a country that is also a qualifying country under DFARS 225.872-1(b).  This list is provided for information only.  In cases of discrepancies between this list and DFARS 225.872-1(b), DFARS 225.872-1(b) prevails.  As described in DFARS 225.872-1(b), individual acquisitions for products of the following qualifying countries may, on a purchase-by-purchase basis, be exempted from the application of the Buy American Act and Balance of Payments Program as inconsistent with the public interest--

Austria


Sweden

Finland


Switzerland

(h) North American Free Trade Agreement (NAFTA) Countries (FAR 25.401)

This list is provided for information only.  In case of discrepancies between this list, the list in FAR 25.401, or the list in paragraph (a) of the most current DFARS 252.225-7021 “Trade Agreements” clause, the list in paragraph (a) of the most current DFARS 252.225-7021 “Trade Agreements” clause prevails.

Canada (which is also a qualifying country and designated country)

Mexico

(End of provision)

PRESCRIPTION: (a) This provision shall be used in a solicitation for commercial information technology hardware and/or software when the DFARS 252.225-7021 “Trade Agreements” clause is included in the solicitation.  The DFARS 252.225-7021 “Trade Agreements” clause implements the “Trade Agreement Act” for acquisitions by the Department of Defense.  DFARS 225.408(a)(iv) requires the use of the DFARS 252.225-7021 “Trade Agreements” clause in any contract for the acquisition of “information technology products in Federal Supply Group 70 or 74” when the Trade Agreements Act applies.  This SPAWAR 5252.225-9602 “Foreign Products” provision implements the DFARS 252.225-7021 “Trade Agreements” clause and brings together various regulatory citations and case law applicable to the “Trade Agreement Act” so that offerors and contracting personnel will be aware of the minimum requirements that must be satisfied in a proposal so that a contract can be awarded.  For the purpose of these instructions, the word “commercial” has the same meaning as the term “commercial item” as that term is defined in FAR 2.101, and the term “information technology” has the same meaning as that term is defined in FAR 2.101.

(b) Guidance concerning the applicability of the “Trade Agreement Act” may be found in FAR Subpart 25.4 and DFARS Subpart 225.4.  Unless waived under either DFARS 225.402 or 225.403, the Trade Agreements Act is applicable to purchases of information technology (except telecommunications) when the estimated amount of the computer hardware and/or software exceeds $190,000 (as of December 1995).  If the DFARS 252.225-7021 "Trade Agreements" clause is applicable to the solicitation, then each individual product offered, regardless of its estimated extended (quantity times unit price) amount or its proposed extended amount, shall be subject to the requirements of the clause.  Upon award of a contract, each individual product added to the contract shall be subject to the DFARS 252.225-7021 “Trade Agreements” clause regardless of (1) whether it is added within the scope of the contract (e.g., under the "Technology Improvement" or "Substitution" clauses) or outside the scope of the contract (e.g., on a sole source basis under FAR 6.302-1), or (2) its estimated extended or unit price, or its proposed extended or unit price, or its extended or unit contract price.

(c) While the definition of information technology under the Clinger-Cohen Act of 1996 and FAR 2.101 includes both computer hardware and software and telecommunications, the guidance in DFARS 225.403-70 says that telecommunications is not subject to the Trade Agreement Act.  DFARS 225.403-70 says that products in Federal Supply Class 70 (i.e., computer hardware and software) are subject to the Trade Agreement Act.  DFARS 225.403-70 does not list Federal Supply Class 58 (i.e., telecommunications).  Therefore, telecommunication products are not subject to the Trade Agreement Act.
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