H-703  YEAR 2000 WARRANTY FOR COMMERCIAL ITEMS

(a) The contractor warrants that each hardware, software, and firmware product delivered under this contract and listed below shall accurately process date/time data (including, but not limited to, calculating, comparing, and sequencing) from, into, and between the twentieth and twenty-first centuries, and the years 1999 and 2000 including leap year calculations, when used in accordance with the product documentation provided by the contractor, provided that all listed or unlisted products (e.g. hardware, software, firmware) used in combination with such listed product properly exchange date/time data with it.  If the contract requires that specific listed products must perform as a system in accordance with the foregoing warranty, then that warranty shall apply to those listed products as a system.  Under this warranty, the contractor shall repair or replace any listed product whose non-compliance is discovered and made known to the contractor in writing within _______ days after acceptance.  Nothing in this product and/or system warranty shall be construed to limit any rights or remedies the Government may otherwise have under this contract with respect to defects other than Year 2000 performance.

_________________________________________________________________

_________________________________________________________________

_________________________________________________________________

_________________________________________________________________

_________________________________________________________________

(Offeror shall list)

(b) For those products not listed in paragraph (a), the contractor shall repair or replace, at no cost to the Government, any such product by *************  [Date].  For those products repaired or replaced under this paragraph (b), the warranty provisions of paragraph (a) shall apply.  Any products, whether listed or not listed in paragraph (a), which are delivered after the above date shall, at no additional cost to the Government, be fully subject to the warranty provisions described in paragraph (a) of this clause.

(End of clause)

PRESCRIPTION:  (a) Subject to FAR Subpart 46.7 and FAR 39.106, this clause is for voluntary use in solicitations and contracts for Year 2000 compliant software, hardware, and systems comprised of commercial information technology products with the following exceptions: (1) the requirement will not continue to exist after December 31, 1999, or (2) the agency has decided to accept offers from vendors that do not have the needed Year 2000 compliant products, but will be required under the contract to upgrade the information technology items to be Year 2000 compliant by a suitable date in advance of the year 2000.  For the purpose of these instructions, the word “commercial” has the same meaning as the term “commercial item” as that term is defined in FAR 2.101, and the term “information technology” has the same meaning as that term is defined in FAR 2.101.  This clause, if used in the solicitation or contract, should be used in conjunction with Specification C-701, Year 2000 Compliance (Commercial).

(b) The words “listed below” in the clause refer to products that the offeror has identified as being Year 2000 compliant in response to the procuring agency's specifications.  For unlisted products, paragraph (b) of the clause obtains an express warranty that includes repair and replacement of any such defective unlisted product(s) discovered within a reasonable period of time after acceptance.

(c) As it relates to the duration of the warranty in paragraph (a) of the clause, the following need to be considered by the acquisition team:  (1) Will the hardware and/or software process date/time data?  (2) Is the system to be acquired a complex system?  (3) Based on any market survey conducted, do any of the products from the various OEMs when used individually or in combination present a significant risk to the program’s objectives in light of the Year 2000 problem?  (4) Are there demonstration test routines that can be used prior to product or system acceptance that will assure the Government that the system including its individual products, will not fail in whole or in part on or after January 1, 2000?  (5) Are there alternate means (other than demonstration test routines) that can be used prior to product or system acceptance that will assure the Government that the system including its individual products, will not fail in whole or in part on or after January 1, 2000?

If there is a negative response to the question in paragraph (1), then there may be no need to include the clause.  If there is a negative response to any of the issues in paragraphs (2) through (5), then a warranty period greater than “ninety (90) days after acceptance” should be considered.  Obviously, the impact on the program’s budget should also be considered in the team’s analysis as a function of any contingency that may be included by the contractor in their proposed price.  For instance, the procurement team may want to specify that “the remedies available to the Government under this warranty shall include repair or replacement of any listed product whose non-compliance is discovered and made known to the contractor in writing within 180 days after 01 January 2000”.  Depending on the complexity of the system and the results of a risk analysis, a period longer than 180 days may be appropriate.  If the procurement team can accept a warranty period of only “ninety (90) days after acceptance”, then consideration should be given to using a Year 2000 specification rather than a warranty.

(d) Instructions for paragraph (b): The Government shall insert a date which allows the contractor sufficient time to conform, but also allows sufficient time for the Government to administer the warranty provisions.  This date must be prior to the warranty expiration date inserted into paragraph (a) and should be prior to 31 December 1999.  The issues discussed in paragraph (3) above concerning the warranty duration in clause paragraph (a) also apply to the fill-in for paragraph (b).

REFERENCE:
FAR Subparts 12.4, 39.1 and 46.7

