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Policy Alert 17-009 -- **Update**/***URGENT DISTRIBUTION*** Court Order Preventing Implementation of the Fair Pay and Safe Workplaces Executive Order

Please Note: Contracting Officers with pending solicitations containing FAR Clauses 52.222-57 through 52.222-60, please remove these clauses immediately from the solicitation.

Your immediate attention is directed to Federal Acquisition Regulatory Council memorandum of October 25, 2016, setting forth the preliminary injunction that was issued by the U.S. District Court for the Eastern District of Texas on October 24, 2016. The Court Order prevents implementation of certain sections, provisions, and clauses of the final FAR rule on E.O. 13673, Fair Pay and Safe Workplaces. The memorandum provides direction to ensure agencies are in compliance with the Court Order. Please widely disseminate the memorandum among your workforce to ensure full awareness of and compliance with the Court Order.

Please note: This memorandum temporarily suspends implementation of Federal Acquisition Regulation; Federal Acquisition Circular 2005–90. However, the Court Order does not enjoin implementation of those sections of, or the clause in, the FAR rule addressing the paycheck transparency requirements in the E.O. (i.e., section 5 of E.O. 13673), including FAR 22.2005, 22.2007(d), and clause 52.222-60. This coverage will take effect for new solicitations issued on or after January 1, 2017, as stated in the final rule. 

Policy Alert 17-010 -- Policy Alert Summary for the Month of October 2016

The recap of the Policy Alerts that were issued for the month of October 2016.

Policy Alert 17-011 -- DASN Policy Push for the Period of October 24 - November 4, 2016

The organization of the content for period of October 24 - November 4, 2016 is:

NMCARS Change 13-11
Final Rules
Proposed Rules
Upcoming Reports Due
***************************************************************
NMCARS Change 13-11 - Streamlined Acquisition Plans (AP)

Effective: November 3, 2016
Summary: Effects the Streamlined Acquisition Plan (AP) in accordance with DASN(AP)'s authority under DFARS 201.404(b)(ii). These APs reduce non-essential documentation to the irreducible minimum while still addressing: 
(1) Acquisition of commercial items or non-developmental items (to the maximum extent practicable); 
(2) Competition;
(3) Small Business participation;
(4) Selection of appropriate contract type;
(5) Appropriate consideration of the use of pre-existing contracts, including interagency and intra-agency contracts, to fulfill the requirement, before awarding new contracts; and
(6) Requirements for APs derived from statute.

APs using the old format are authorized if the first signature has already been obtained on the document; however, APs using the streamlined formats are preferred.
**************************************************************
Final Rules:

DFARS: Contiguous United States (DFARS Case: 2016-D005)
NMCARS change anticipated.
Effective Date: November 4, 2016
Summary: Removes the acronym for contiguous United States (CONUS). While the term "contiguous United States (CONUS)" is defined in FAR 2.101, the acronym is sometimes misinterpreted as "continental United States." Spelling out the acronym in the DFARS will eliminate any confusion. 

DFARS: Enhancing the Effectiveness of Independent Research and Development (DFARS Case: 2016-D002)
NMCARS change not anticipated.
Effective Date: November 4, 2016
Summary: Improves the effectiveness of independent research and development (IR&D) investments by the defense industrial base by requiring contractors to engage in technical interchanges with DoD before costs are generated. 

DFARS: Pilot Program on Acquisition of Military Purpose Nondevelopmental Items (DFARS Case: 2016-D014)
NMCARS change not anticipated.
Effective Date: November 4, 2016
Summary: Adopts as final, with changes, an interim rule to change the criteria for the pilot program for acquisition of military purpose nondevelopmental items. The rule was revised to clarify the clause use in solicitations when use of the pilot program is planned and the applicability criteria are met. 
****************************************************************
Proposed Rules:

DFARS: Independent Research and Development Expenses (DFARS Case: 2016-D017)
Summary: Proposes to ensure that substantial future independent research and development expenses, as a way to reduce evaluated bid prices in competitive source selections, are evaluated in a uniform way during competitive source selections. 

DFARS: Offset Costs (DFARS Case: 2015-D028)
Summary: Proposes to clarify that the submission of cost and pricing data shall not be required for a contract, subcontract, or modification of a contract or subcontract related to costs associated with indirect offsets under foreign military sales agreements. Submit comments to RDAPolicy@navy.mil by December 27, 2016.
*************************************************************
Upcoming Report Due

Peer Review Forecast
Reference: NMCARS 5201.170
Due Date: November 25, 2016
Email: RDAJ&As@navy.mil 

V&V Data Verification
Reference: NMCARS 5204.604(3)(i)
Due Date: November 30, 2016
Email: RDAJ&As@navy.mil 

Contract Action Report, Data Verification and Validation (V&V) Certification
Reference: NMCARS 5204.604(3)(ii)
Due Date: December 1, 2016
Email: RDAJ&As@navy.mil 

DoE WFO Order Compliance Assessment Results
Reference: NMCARS 5217.502-2(S-90)(a)(3)
Due Date: December 15, 2016
Email: RDAJ&As@navy.mil 

eSRS Status Report Note: DASN(AP) will run eSRS Status Report. Field updates/inputs are required to DASN(AP) by Due Date
Reference: DPAP Memo Apr 16, 2009
Due Date: December 15, 2016
Email: RDAJ&As@navy.mil

Policy Alert 17-012 -- Change 13-11 of the Navy Marine Corps Acquisition Regulation Supplement (NMCARS)

DASN(AP) memorandum “Change 13-11 of the Navy Marine Corps Acquisition Regulation Supplement (NMCARS)” of November 3, 2016 sets forth Change 13-11 to the September 2013 edition of the NMCARS. 

Highlight for Contracting Officers:

This change streamlines Acquisition Plan (AP) in accordance with DASN(AP)'s authority under DFARS 201.404(b)(ii). The new Streamlined APs reduce non-essential documentation to the irreducible minimum while still addressing: 
(1) Acquisition of commercial items or nondevelopmental items (to the maximum extent practicable); 
(2) Competition;
(3) Small Business participation;
(4) Selection of appropriate contract type;
(5) Appropriate consideration of the use of pre-existing contracts, including interagency and intra-agency contracts, to fulfill the requirement, before awarding new contracts; and
(6) Requirements for APs derived from statute.

Per DASN(AP), APs using the old format are authorized if the first signature has already been obtained on the document; however, APs using the streamlined formats are preferred.

This change is effective November 3, 2016. 

The appropriate SCPPM documents and contract checklists will be updated as deemed necessary.

Policy Alert 17-013 -- Class Deviation 17-O0001 - Prohibition on Contracting with Entities that Require Certain Internal Confidentiality Agreements

Effective immediately, no funds appropriated (or otherwise made available) by the Continuing Appropriations Act, 2017 (Pub. L. 114-223), or any other Act that extends to fiscal year (FY) 2017 funds the same prohibitions as contained in section 743, division E, title VII, of the Consolidated Appropriations Act, 2016 (Pub. L. 114-113), may be made available for a contract with an entity that requires employees or contractors of such entity seeking to report fraud, waste, or abuse to sign internal confidentiality agreements or statements prohibiting or otherwise restricting such employees or contractors from lawfully reporting such waste, fraud, or abuse to a designated investigative or law enforcement representative of a Federal department or agency authorized to receive such information. Section 103 of the Continuing Appropriations Act, 2017 subjects the funding provided by that Act for FY 2017 to the same conditions set forth in section 743.

When using funds made available by the Continuing Appropriations Act, 2017 (Pub. L. 114-223), or any other Act that extends to FY 2017 funds the same prohibitions as contained in section 743, division E, title VII, of the Consolidated Appropriations Act, 2016 (Pub. L. 114-113), Contracting Officers shall-

• Include provision at 252.203-7994, “Prohibition on Contracting with Entities that Require Certain Internal Confidentiality Agreements Representation (DEVIATION 2017-O0001)(NOV 2016)”, in all solicitations, including solicitations for the acquisition of commercial items under FAR part 12;

• Include clause at 252.203-7995, “Prohibition on Contracting with Entities that Require Certain Internal Confidentiality Agreements (DEVIATION 2017-O0001)(NOV 2016)”, in all solicitations and contracts, including solicitations and contracts for the acquisition of commercial items under FAR part 12; and

• Modify existing contracts awarded on or after October 1, 2016, to the maximum extent practicable, to include clause at 252.203-7995. 

Director, Defense Procurement and Acquisition Policy memorandum “Class Deviation-Prohibition on Contracting with Entities that Require Certain Internal Confidentiality Agreements” sets forth this Class Deviation. 

This class deviation remains in effect until incorporated in the FAR or otherwise rescinded

Policy Alert 17-014 -- DASN Policy Push for the Week of November 14-18, 2016

The organization of the content for this period of November 14-18, 2016 is:

Retirement Reminder
Class Deviation
Final Rules
Proposed Rule
Technical Amendment

***********************************************
Retirement Reminder:

The Retirement Ceremony and Luncheon honoring Mr. Clarence M. Belton (in recognition of his 42 years of distinguished service to the Department of the Navy) is Wednesday, December 7, 2016 from 11:00am - 2:00pm at the Fort Myer Officers' Club. RSVP in the E-invitation here - https://einvitations.afit.edu/inv/anim.cfm?i=312041&k=016040097F56. Payments for the luncheon or donation toward the gift can be made online using PayPal to DeniseRandolph@yahoo.com or in cash to any of the Points of Contact (Ida Lanier, Yvonne Peterson, or Denise Randolph). RSVPs are requested ASAP but not later than Friday, November 25, 2016.
***********************************************




Class Deviation:

Class Deviation 2017-O0001 - Prohibition on Contracting with Entities that Require Certain Internal Confidentiality Agreements
NMCARS change not anticipated.
Effective Date: November 14, 2016

Summary: Dictates that none of the funds appropriated (or otherwise made available) by the Continuing Appropriations Act, 2017, or any other Act that extends to FY 2017 funds the same prohibitions as contained in section 743, division E, title VII, of the Consolidated Appropriations Act, 2016, may be made available for a contract with an entity that requires employees or contractors of such entity seeking to report fraud, waste, or abuse to sign internal confidentiality agreements or statements prohibiting or otherwise restricting such employees or contractors from lawfully reporting such waste, fraud, or abuse to a designated investigative or law enforcement representative of a Federal department or agency authorized to receive such information. When using funds made available by the Continuing Appropriations Act, 2017, or any other Act that extends to FY 2017 funds the same prohibitions as contained in section 743, division E, title VII, of the Consolidated Appropriations Act, 2016, Contracting Officers shall-

• Include the provision at 252.203-7994, Prohibition on Contracting with Entities that Require Certain Internal Confidentiality Agreements-Representation (DEVIATION 2017-O0001)(NOV 2016), in all solicitations, including solicitations for the acquisition of commercial items under FAR part 12.

• Include the clause at 252.203-7995, Prohibition on Contracting with Entities that Require Certain Internal Confidentiality Agreements (DEVIATION 2017-O0001)(NOV 2016), in all solicitations and contracts, including solicitations and contracts for the acquisition of commercial items under FAR part 12; and

• Modify existing contracts awarded on or after October 1, 2016, to the maximum extent practicable, to include the clause at 252.203-7995.

This deviation remains in effect until incorporated in the FAR or otherwise rescinded. 
********************************************
Final Rules:

FAR: Public Disclosure of Greenhouse Gas Emissions and Reduction Goals-Representation (FAR Case 2015-024)
NMCARS change not anticipated.
Effective Date: December 19, 2016

Summary: Offerors seeking to do business with the Federal Government that are registered in the System for Award Management (SAM) database and received $7.5 million or more in contract awards during the prior Federal fiscal year are required to represent whether or not they publicly disclose their greenhouse gas emissions and their greenhouse gas emissions reduction goals. This representation is voluntary for offerors that received less than $7.5 million during the prior fiscal year. 

FAR: Removal of Regulations Relating to Telegraphic Communication (FAR Case: 2015-035)
NMCARS change not anticipated.
Effective Date: December 19, 2016

Summary: Deletes the use of "telegram," "telegraph," and related terms. The objective is to delete references to obsolete technologies no longer in use and replace with references to electronic communications. In addition, conforming changes are made regarding expedited notices of termination and change orders. 
*******************************************
Proposed Rule:

FAR: Clarification of Requirement for Justifications for 8(a) Sole Source Contracts (FAR Case: 2013-018)

Summary: The intent of the proposed rule is to further clarify the processes and procedures to ensure uniform, consistent, and coherent guidance regarding the use of sole-source 8(a) justifications including the guidance for sole-source 8(a) contract awards exceeding $22 million.

• Clarifies whether an 8(a) justification is required for 8(a) contracts that are subject to a pre-existing Competition in Contracting Act class justification.
• Provides additional information on actions contracting officers should take to comply with the justification requirement when the contract value rises above or falls below $22 million between the SBA's acceptance of the contract for negotiation under the 8(a) program and the contract award.
• Clarifies whether and under what circumstances a separate sole-source justification is necessary for out-of-scope modifications to 8(a) sole-source contracts.
**********************************************
Technical Amendment:

FAR: Technical Amendments 
NMCARS change not anticipated.
Effective Date: November 18, 2016

Summary: Makes amendments to the FAR to provide needed editorial changes including:

• Revises the Earned Value Management System definition
• Removes "American National Standards Institute/Electronics Industries Alliance (ANSI/EIA) Standard-748,      Earned Value Management Systems" and adding "Electronic Industries Alliance Standard 748 (EIA-748)" in  its' place in Part 7, Part 34 and Part 52.
• Revises section 19.1506, Women-Owned Small Business Program sole source awards.

