	
								         D&F No:  	

Department of the Navy 
Determination and Findings
 to Continue Performance under Contract
[bookmark: Text1]Contract No.      

[bookmark: Text2]Upon the basis of the following findings and determination which I, as Head of the Contracting Activity, hereby make pursuant to the authority of FAR 33.104(c)(2), continued performance under Contract No.       is authorized due to urgent and compelling circumstances that significantly affect the interests of the United States and that will not permit waiting for the General Accounting Office's (GAO's) decision in GAO protest B-     .

FINDINGS

[bookmark: Text3][bookmark: Text63][bookmark: Text4][bookmark: Text5][bookmark: Text6][bookmark: Text7]1.	The purpose of this D&F is to authorize contract performance, notwithstanding the protest filed by      .  A contract was awarded by       on      .  The award was protested to GAO by       on      .  Contract performance was suspended upon receipt of the notice of protest on       and remains suspended to date.

[bookmark: Text8][bookmark: Text64][bookmark: Text27][bookmark: Text28][bookmark: Text75][bookmark: Text9][bookmark: Text76][bookmark: Text29][bookmark: Text30][bookmark: Text31][bookmark: Text77][bookmark: Text65][bookmark: Text24]2.	On      ,       received an urgent procurement package to purchase an estimated quantity of       with       different       equipment configuration designs for delivery no later than      .  These       are the cornerstone of the entire       design, and are required to implement successful fielding of this critical C2 product to       units.        different       equipment configuration designs are to be engineered, and housed in the       as follows:       .  

[bookmark: Text10][bookmark: Text11][bookmark: Text12][bookmark: Text13][bookmark: Text39][bookmark: Text66][bookmark: Text67][bookmark: Text14]4.	A "Sources Sought" synopsis was posted to e-commerce on       to determine whether there were two or more small businesses that could meet the minimum requirements.  After reviewing the responses received, the Contracting Officer made the determination on       that the commercial items would be procured in a 100% Small Business Set-Aside environment .  The offers were solicited using a combined synopsis/solicitation which was issued in the Commerce Business Daily on       and closed on      .        offers were received.  One offeror was automatically removed from the competition since it certified it was a large business.  During the technical review, it was discovered that clarifications were needed in the      .  The Contracting Officer revised the       and requested revised proposals from the offerors in the competitive range on      .

[bookmark: Text15][bookmark: Text32][bookmark: Text33][bookmark: Text16][bookmark: Text17][bookmark: Text18][bookmark: Text19][bookmark: Text20][bookmark: Text21][bookmark: Text34][bookmark: Text40][bookmark: Text68][bookmark: Text22]5.	Revised proposals from the remaining offerors were received on      .  During the technical evaluation,       of the companies were removed from the competitive range as they failed to provide the minimum technical and/or delivery requirements.  The remaining       offerors,       and      , passed the technical review and proceeded to the best value evaluation in the areas of past performance and price.        was rated a "low performance risk" based on the excellent past performance responses received from their customers.        proposed a total contract price of $     .        was rated a "high performance risk" based on significant negative responses received from their customers.        proposed a total contract price of $     .  The difference in the       offers was $     .  During the source selection evaluation, the Contracting Officer made the determination that       was the "best value" to the Government.  Though the       proposal did not offer the lowest overall price, it received the highest past performance rating and was determined worth the price premium due to      ’s excellent past performance evaluation in the areas of quality and timeliness of delivery.  Since this was a 100% SB set-aside, a preaward notice was provided to the offerors who had provided revised proposals on      .

[bookmark: Text23][bookmark: Text35][bookmark: Text36][bookmark: Text41][bookmark: Text37][bookmark: Text38]6.	On      , award was made to       with a      -year delivery period from       through      .  Concurrently, delivery order       was placed for a total of       worth $     , with delivery for all ordered       ranging from       to       days.  The other offerors were notified of the award on      .  A GAO protest was filed by       on       and upon notice, the Contracting Officer immediately suspended contract performance as required.  

[bookmark: Text42][bookmark: Text43][bookmark: Text47][bookmark: Text69]7.	The       provides the       the following currently       capabilities that are critical to the survival of the warfighter:      .

[bookmark: Text70][bookmark: Text71][bookmark: Text49][bookmark: Text72][bookmark: Text50][bookmark: Text51][bookmark: Text25][bookmark: Text73][bookmark: Text52][bookmark: Text26][bookmark: Text74][bookmark: Text53][bookmark: Text54][bookmark: Text56][bookmark: Text55][bookmark: Text57][bookmark: Text58][bookmark: Text59][bookmark: Text60][bookmark: Text61][bookmark: Text62]8.	If the contract performance remains suspended pending resolution of the GAO protest, the delay will jeopardize the success of the       mission and ultimately endanger the       warfighter.  Delayed delivery of the       will effect the       mission by their not being able to provide the required       to those providing critical training for the       warfighters before they deploy as scheduled.  Any suspension postpones the fielding of critical force-multiplying capabilities which enables our commanders to execute their decision cycle faster than their enemies, thus saving lives.        has been tasked by the       to exercise the first fielding of       on      .  In order for       to meet the       fielding date, the       MUST be received in       NLT      .  After receipt of the      , the following schedule applies:  a)       weeks to integrate equipment in the      ; b)       weeks to ship from       to      ; c)       weeks to set up classroom; and d)       weeks to ship       to the warfighter.  This procurement allows for a       week minimum between order and delivery to the warfighter.  The situation regarding production and delivery of the       as described details urgent and compelling circumstances that significantly affect the interest of the United States which do not permit waiting for the GAO's decision on the protest. 




				DETERMINATION

Based on the above findings, performance under Contract No.      is authorized pending the resolution of the GAO protest, as urgent and compelling circumstances that significantly affect the interests of the United States will not permit waiting for the GAO’s decision.




						RADM      
						Head of the Contracting Activity


Date:  ___________________


Approved as to form and legality:


______________________________________
Counsel

_____________________
Date

