 STATEMENT OF FACTS

SAMPLE


DATE

MEMORANDUM
From:
Originator’s Name, (Code xxxx)
To:
Contracts, (Code xxxx)
Via:
Originator’s Program Director/Program Manager/ Department Head, (Code xxxx)
Ref:
(a) SPAWARINST 4200.26B-SPAWAR ACQUISITION PROCEDURES  

Subj:
NOTIFICATION OF UNAUTHORIZED COMMITMENT – STATEMENT OF FACTS

1.  In accordance with reference (a), the following statement of facts is provided. (provide a statement for each):

    a.  The circumstances of the commitment;

    b.  The reason normal procurement procedures were not followed;

    c.  The bona fide Government requirement that caused the commitment;

    d.  The benefit received;

    e.  Certification that supplies or services billed were received and accepted;

    f.  Provide a statement demonstrating the value of the supplies or services received; 

g.  Describe the measures taken to prevent a recurrence of unauthorized commitments and;
h.  Any other pertinent facts.

2.  The enclosed Purchase Request provides a complete purchase description, citing funds were available at the time the unauthorized commitment occurred, and  requests payment of the invoice using funding cited on the Purchase Request.

Prepared by:
____________________________________________________________________________
Originator Name                                                                    Code                        Date         
I hereby verify the accuracy and completeness of  this memorandum. Measures have been taken  to prevent a reoccurrence of an unauthorized commitment. If ratification is recommended, a complete Purchase Request with the appropriate documentation will be submitted to the contracting officer for the ratifying contract..
____________________________________________________________________________

Originator’s Program Director/Manager/ Department Head   Code                       Date

RATIFICATION

OF UNAUTHORIZED COMMITMENT 
DETERMINATION AND FINDINGS
Upon the basis of the following determination and findings, pursuant to Federal Acquisition Regulation Part 1.602-3, an unauthorized commitment may be approved by an official who has the authority to do so.

FINDINGS

1.  Explain what was provided to and accepted by the (Name of Command) as a result of the unauthorized commitment. 
2.  Explain why normal procurement procedures were not followed.

3.  State that the contractor relied upon apparent contractual authority and supplied/performed in good faith expecting to be compensated by the Government.  The contractor has no remedy at law under the Contracts Disputes Act.

4.  The Government was constructively aware that no valid contract had been issued yet the contractor was permitted to provide the supplies/service(s) from which the Government derived a benefit.

5.  The supplies/service(s) could have been procured within the authority of the Contracting Officer.

6.  The amount to be paid to (Name of Contractor) in the amount of ($XX) is considered to be fair and reasonable based upon the value for the (supplies or services) provided. (Determine the price to be fair and reasonable)
7.  Funds were available at the time the unauthorized commitment was made. FY-(XX) funding has been provided under Purchase Request (PR) number (Contract number), in the amount of ($XX).

DETERMINATION

1.  The amount claimed by the contractor, ($XX), is fair and reasonable based on (Rational for price reasonablenesss).
2.  To prevent a recurrence of this type or similar unauthorized commitment, (Explain what steps were taken to make the employee aware of the proper procedures).

3.  Ratification of the unauthorized commitment and formalization by contract is recommended. 
4. The Government was not otherwise precluded by law from procuring the supplies/services. 

5.  There are no genuine doubts concerning questions of fact or law following legal review. 

6. Such purchase order or contract will be bilateral and contain the following exculpatory langage: 

“The Contracting Officer hereby ratifies and confirms the unauthorized actions taken by personnel of the(Name of Command).”
“The contractor, for itself, its successors and assigns, releases, and discharges the Government, its employees and agents from any and all claims, demands or liabilities whatsoever arising out of or related to the subject matter hereof.”

 Based on the above Determination and Findings,  recommend that the unauthorized commitment be ratified in the amount of ($XX) for (Name of Contractor). 
Prepared by:

____________________________________________________________________________

Procuring Contracting Officer                                                                             Date           

Concur: _____                        Non-Concur: _____
____________________________________________________________________________
Legal Counsel                                                                                                      Date

___________________________________________________________________________
SPAWAR Director for Contracts for SPAWAR Headquarters                            Date

Chief of Contracts/Deputy Chief of Contracts


